DEPUTY PRESIDENT: REPUBLIC OF SOUTH AFRICA
Private Bag X1000, Pretozia, 00D1
18 November 2016
To:  NEDLAC Convenors
Cec:  Nedlac Executive Director
Dear Colleagues,
RE: DRAFT REPORT OF THE NATIONAL MINIMUM WAGE ADVISORY PANEL

As you may recall, the Commitiee of Principals meeting of 25 June 2016 supported
the proposal to establish the National Minimum Wage Advisory Panel. The Pans! was
established and has engaged with all the research produced by all Constituencies and has
held several meetings with Constituencies as determined by Convenors.

The Panel has now completed its work and as arranged, is ready to table same at
the upcoming meeting of the Committee of Principals planned for 20 November 20186,

In order to enable Members of the Committee of Principals to engage meaningfully, |
have decided to forward the draft report for your consideration prior to the meeting of 20
November 2016.

As you will appreciate, this is a delicate matter which requires careful management
and cocrdination before it is made public, especially as the report has no status until it is
adopted by the Committee of Principals. Therefore, | am requesting all Constituencies not to
make the report public or to circulate it until we have collectively reflected on its contents and
agreed on next steps,

I ook forward to insightful and progressive discusslons when the National Minimum
Wage Advisory Panel tables the report to the Committee of Principals on Sunday.

Yours sincgrely,

CYRIL RAMAPHOSA
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1. Executive Summary |

1.1, Landscape and context

‘The South Aftican landscape in 2016 demonstrates 2 numbet of very urgent challenges, as well as
systemic problems that we as a country have been unable to rectify. There is an inextricable link between
low levels of wages, high unemployment fates, the gteat numbet of people living in poverty, and the
massive inequality in South Afiica. We know that out of a populaton of 55,900,000 people, 29,733,210
are living below the poverty line, This means that over 51% of the people in our country live on less than
R1,036.07 pet month in 2016,

While thete are different poverty indicators, for the putposes of this Report we used the Upper Bound
Poverty Line. However, we also found it useful to look at the most severe situation which describes the
absolute minimum calotie needs pet person pex day, what that would cost, and how many people live on
less than this minimem, A minimum diet of 2,100 calories per day is estimated to cost R445.55 per
person per month, And yet, over 11 million people in South Africa live below that level,

It is impottant to place South Aftica’s employment situation within this ovetall poverty profile, There is
consensus that the country should look urgently at ways of cteating jobs that ate secute, pay decent wages
and ate able to lift people out of povetty, This is particulatly the case given that unemployment in South
Aftica is currently around 26,7%; if people who have given up looking for wotk ate included, that
numbey rises to over 36%. One of the main reasons why people are poor is that they do not have access
to employment. Only 36% of the poorest households have access to employment oppottunities, But even
those people who do have jobs often earn such low wages that they are unable to help their unemployed
and dependent family members. The working povesty line has been estimated to be approximately R4,317
in 2016, Over 6.7 million people earn less than R4,000 2 moath, Over half of the wotkforce in South
Africa earns below R3,700, and 4.6 million people don’t even earn R2,500 per month, If you were
supporting a family of five, that R2,500 would only cover your minimum food tequirements.

The data thus paints a clear picture of poverty being a combination of low wages and vety high levels of
unemployment, Added to this are the exceptionally high levels of inequality in the country. South Africa
is known as being among the top three most unequal countties in the world, The World Bank estimates
our Gini coefficient to be between 0.66 to 0.70, whete the richest 10%of the population accounts for
58% of the country’s income while the poorest 10% accounts fot 0.5% of income.

It must be cleasly stated that the people at the bottom of the wages and poverty picture ate
overwhelmingly women. Tt is women who are most vulnerable to unemployment, earn the lowest wages
in the most vulnerable sectors, and who dominate the care-work and unpaid sectors. These realities create
power imbalances in households, Because of gender discrimination in access to the labour market,
households that comprise only women or are headed by women ate more likely to expetience poverty
than households with men. This is not about income alone; a 2014 study by the World Bank also showed
that 2 lower houschold wealth index increases the chance of intimate partner violence by up to 45%.
Thus we need to acknowledge the very gendered nature of poverty in South Africa, and how the related
societal ctises of unemployment and inequality contribute to the discrimination against women.

This all takes place in a country of very low growth, where National Treasury has predicted a 0.5%

growth rate for 2016, rising to 1.7% for 2017. Government has previously noted a growth rate of 5.6% is
needed to start addressing the unemployment crisis,

1.2, Why a national minimum wage?

The social partners have agreed that the implementation of a national minimum wage (NMW) provides a
positive intervention in addressing this situation in our country, On its own it will not solve ail of the




challenges we face, but it is an implementable policy which is designed to have a measurable and concrete
- henefit on the poor, The minimum wage is therefore seen as one of the tools to clase the wage gap,
including between the genders, and theteby to overcome poveity.

Thete is an argument that any big policy interventions should ideally take place when the cconomy of the
countty is strong, ot at least growing. Howevet, we should consider that in a country characterised by low
levels of employment growth, high levels of working poverty and the untenable socio-economic situation
described above, there has to be some intervention to suppott the most vulnerable in the labour matket
and the pootest of the poos. Fusthetmore, under the cotrect conditions and at the correct wage level, it is
possible for minimum wage policies to contribute to improving economic growth,

1.3. Intetnational expetience

Minimum wages have been introduced in many developed and developing economies, It is important to
bear in mind that by introducing a national minimum wage South Africa will be joining many other
countties where such policies have been successfully introduced. Oversll, the evidence from studies
undertaken by vatious researchers and institutions on the impact of these policies around the wotld
shows that introducing a national minimum wage will often have litle or no negative effect on
employment, and that, correctly implemented, it can have positive impacts on poverty levels. If it is set
too high, it can have negative employment effects, In a cruel irony, evidence internationally and In South
Aftica suggests that it is the most vulnerable workers who are most susceptible to possible negative
consequences of a national minimum wage set at inappropeiately high levels. It is therefore important that
the implementation of a national minimum wage should be undertaken in a cantious, balanced and
evidence-based mannet,

Looking actoss this vast international expetience, the Intesnational Labour Organisation (ILO) has
outlined four factors which will impact the efficacy of a national minimum wage:

e broad legal covetage to most or all wotkets;

e an adequate level that considets the needs of workets and their families, and balances these with
the risk of potential employment losses and othet economic trade-offs if the level is set too high;

e measures to ensure maximum compliance;

e 2 consultative process with all social partners that will strengthen legitimacy, ownesship and
compliance.

The ILO strongly suppotts an cvidence-based process to set the level that is based on sound research and
credible data. This approach should be continuously used to monitor the effects and propose any changes
to the level in the future. The minimum wage system is captuted in ILO Convention 131 which
encourages states to:

e Offer a broad scope of application to keep exclusions to a minimum.
o Establish a machinery to fix and adjust minimum wages from time to time.

o Involve soclal patrtners on an equal footing, as well as lndependent experts, in the design and
opetation of the system.

¢ Consider apptoptiate measures to ensure effective application of minimum wages.

Given that the hational minimum wage is essentially a policy to help the poor, it is genesally accepted that
exemptions and exclusions should be kept to an absolute minimum,

1.4.The Advisoty Panel — process and considerations

The Advisoty Pancl was established in August 2016 to interrogate the current literature on the national
minimum wage and to engage with the concerns and proposals of the Nedlac social partners — COrganised
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Labour, Organised Business, Community, Government. The Panel consulted over 60 research reports

and met with all the social partners and also with expetts from small business, youth, care wotk and the
informal secior,

The Panel’s overarching considerations were;

* the poverty impacts;
*  general employment effects;
¢ impacton:
o small business,
o youth,
o vulnerable sectors including domestic and agricultural wotkers;
*  collective bargaining.

The Panel also wanted to make sure the institutional arrangements were cleasly proposed in otder 1o
chsure that the best possible mechanisms wete set up for compliance and enforcement.

1.5. The initdal level for the national minimum wage

‘The Panel catefally considered the proposals, research and evidence from the social partnets and
interested parties and after much delibesation unanimously agteed that the level of R20 pet hour adjusted
to 2 monthly wage of approximately R3,500 was a starting level for the national minitnum wage that
would maximise benefits to the poor and minimisc any possible disemployment effects, A lower number
would have a much smaller effect on poverty, and a highet number would likely start causing
unemployment consequences. The Panel believes that a clear number (eather than a range) wilt be simplet
and easier to communicate and implement,

Table 1: The National Minirawm Wage
Houtly wage Weekly wage (40 houts/week) Monthly Wage (4.3 wks/month)

R20 . RB00 i R3440

It must be noted that theze is no research or data that can accurately predict the outcome of any policy
intervention. It is for this reason that strong emphasis has been placed on the need for good solid
tesearch to support the work of the NMW institution into the future. Any futute changes to the level of
R3,500/R20 per hout should be based on solid evidence of the impact of the national minimum wage
and the conditions prevailing in the economy.

The Panel is of the view that the process by which enterprises and workers adjust to this initiat level is the
most impottant coasideration that will detetmine the success of the policy. The Panel has therefore
recommended that the level be announced as soon as possible, that the instituional arrangements be
legislated in eatly 2017 and that enterprises and workets be given a two-year petiod to adjust to this initial
level. The Panel believes that this two-year period is feasible and will significantly reduce the sisk of any
negative effects, and allow for effective monitoring,




Assuming that new legislation s to be inttoduced to establish the NMW Rule, we ptopose the following

timeline

By December 2016:

o Agrecement by the Committee of Principals on the NMW level anhd publication of
the proposed rate and basic details of the NMW system; agreement teached on the
tule and draft legislation prepared for Parliament.

By 1 July 2017:

o Legislation cnacted and the Decent Wotk Commission/NMW Expert Panel and
secretariat established; rolling out of an extensive public campaign and training
programme; setting up of ICT systems and modesnising the administeation of the
NMW system. We ptopose that the initial level (R20) take effect subject to any
transitional attangements that have been permitted; compliance should be achieved
theough technical assistance and pessuasion (no sanctions by way of a fine in year 1
and yeat 2)

1 July 2017-30 Jane 2019

o Applicable transitional attangements in place, and compliance aided through

technical assistance and persuasion,
1 July 2019:

o TUniversal covesage of the NMW., Enfotcement to include payment of 2 fine for
non-compliance.

The Panel believes that, as far as is possible, consideration should be given to comptessing the
timelines for the institutional and legal requitements. The Panel does, however, believe that a 2-
year petiod of adjustment is needed to monitor the effects of the NMW and to minimize the
tisks of negative employment impacts.

Importantly the Panel feels that this level addresses all the concerns raised in the following ways:

10

Sruall business — The Panel believes that other policies, such as taxation policies and
Govetnment procutement, are better suited to addressing the needs of small businesses
(employing fewet than ten people). Furthermote, the incidence of low pay is as much an issue fox
latge fisms as it is for small business. The Papel believes that, given approptiate time to adjust,
most small businesses will be able to adjust to this level, The recommendation is that small
businesses be given a futther 18 months to adjust to the level.
Youth employment — The Panel nioted there are a host of policies cutrently in place to encoutage
youth employment. Thete is no evidence to suggest that the introduction of a national minimum
wapge will have any nepative impact on this sectot.
Vulnerable wotkers — The Panel recognises that these sectors are vety vulnerable to
disemployment and ate often poorly organised, which makes them especially vulnerable. The
proposal, thetefore, is to have a longer phase-in time notably,
o Farm workets and forestry sectors
" Year 1 — 90% of the NMW, with any adjustments to this being done on the
basis of evidence.
o Domestic wotkers
" Vear 1 — 75% of NMW, with any adjustments to this level being done on the
basis of evidence.

"The Panel suggests that the system should be based on universal coverage and that these tiets for
farm wotkets and domestic workers should be dooe away with ovet time to enable the NMW to
apply to all workers in South Africa.
Temporaty cxemptions - very important to hote s the excmption mechanism which is being
built ingo the process. This essentially means that any employer wheo can effectively motivate why
they are unable to meet the mipimum wage level will be granted exemption.
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* Permanent exemptions — the Panel recommends that own-account workets, and paid or unpaid
family workers in informal entetptises are permanently excluded from the NMW.,

¢ Colleciive bargaining: Some of the social pastners taised concetns that the national minimum
wage should in no way undermine collective bargaining, ‘The view of the Panel was that collective
bargaining is an important tool for building a stable labour martket, and it is impottant for all
stakeholders that it be strengthened. A stronger collective bargaining system will bring more
wotkets into the formal bargaining stuctures, with the aim that a national minimum wage should
apply to the very smallest numbers of workers who do not presently fall under this system, The
Panel believes the numbet proposed is unlikely to have any negative impact on collective
batgzaining.

* The Employment Conditions Commission (ECC) — the Panel tecommends that the work of the
ECC continues in its curvent form.

1.6. Adjusting the minimum wage

The Panel has proposed that from 2020, the new body teviews and ptoposes an adjustment to the
national minimum wage onice a yeat, Chapter 6 looks at how this should be done. Some of the key factors
that should be considered include the needs of wotkers, the needs of employets and the macroeconomic
environment, The chapter suggests consideration of the UK Low Pay Commission adjustment ptocess
which considers employment growth in low-paying sectors, wage levels, inflation, covetage and othet
evidence, The chapter emphasises the need fot an evidence-based approach and the importance of strong
data collection, analysis and research capacity in the new institution.

1.7. Institutional arrangements for implementation and adjustment

Outside of the formal collective bargaining system, thete ate cutrently two main bodies doing work
around wages and conditions of work, namely the Employment Conditions Commission (ECC) and the
Employment Bquity Commission (EEC). The Panel recognised the link between the wotk of these two
commissions and the work that will need to be done around the national minimum wage. A key
consideration of the Panel was the need to avoid setting up another institation that would be
administratively and financially butdensome. For this teason, the Pancl has proposed that a single
institution be created to link the wotk of all three of these commissions under the decent wotk umbreila,

The institution will be cafled the Decent Work Commission (DWC) and will comprise thee streams of
work — Employment Conditions; Employment BEquity; National Minimum Wage, The DWC will be
supported by a well-resourced sectetatiat and will include a data centre which will collate data and
tesearch to inform the work of all three streams. The structute of the DWC is proposed 45 follows:

¢ Ilcwill be an independent statutory body.
¢ The Minister of Labour will be the Executive Authority,
¢ It should be run by a full-ime Commissionet who is an independent expert appointed by
Minister after consultation with Nedlac and the Presidency.
¢ The Commissionet who is the Chief Executive Officer of the DWC will appoint staff to yun the
three streams of wotk, which will each be managed by Expert Panels,
¢ The Commissioner will be an observetr member of the three Expert Panels,
*  The NMW Expert Panel shall comptise ten part-time Deputy Commissionets, to be appointed as
follows:
o six Deputy Commissionesrs appointed by the Minister of Labour, comptising three
representatives of Organised Business and three tepresentatives of Osganised Labout;
o four Deputy Commissions appointed by the Presidency in consultation with Nedlac,
who will have experise in:
= the lIabour matket,
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" Macroeconomics,
= the infortal economy,
*  poverty and inequality.

The mandate of the NMW Expett Panel will be to:

Review the NMW level on a tegular basis and recommend adjustments.

Publish an annual report on analysis of televant data and evaluation of the impact of the NMW.
Engage Nedlac on the NMW.

Deliberate on broadet wage policy and the data on income differentials.

The Panel considesed what other supporting mechanisms are needed to ensure the NMW is as effective
and compliant as possible, and suggests the following;

Research unit — The DWC requites access to the most up-to-date research in order to advise all
three of the Expest Panels. This means creating formal relationships actoss institutions such as
Statistics South Africe, the South Afsican Revenne Service (SARS) and the Department of
Labout (DoL) to ensute the requited data on wages and employment is pooled, harmonised and
analysed. This requires that the capacity is created within the DWC to analyse the data in order to
make informed decisions on a regular basis.

The data should also be made available under appropriate conditions to the research community
in otder to stimulate research on the national minimum wage.

Tnspection and Enforcement Agencies in the Department of Labour — There ate cutrently too
few labour inspectots and they ate not sufficiently capacicated to carty out theit mandate. This
area of the Dol needs to be strengthened by increasing the number of inspectors and providing
adequate training for them to catry out theit job.

The Council for Conciliation, Mediation and Arbitration (CCMA), the Labour Coutt and the
Labour Appeal Court must all be capacitated to deal with unfair labour practices (which include
underpayment and dismissal) relating to the NMW.

A hotline for veporting non-compliance should be established.

An information campaign about the initial level, the process, the adjustment time, dispute
resolution issues and support in terms of applications for exemptions should be designed and
implemented.

1.8. Othet policy issues for consideration

The Pznecl was also asked to consider and suggest any further measutes with tespect to wage policy and
social protection that could be implemented alongside the NMW to address excessive wage inequality and
wotking poverty, The Panel did not spend 4 great deal of time deliberating on these measures, but has
suggested some possible areas for further consideration including:
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the promotion and strengthening of collective basgaining;

ratification of TLO Convention 1315

wage Inequality;

social wage policy including the Comprehensive Social Security policy;
cost-drivers of houscholds including transport and uiilities;

industrial and productivity-focused policies;

strengthening tesearch and development;

encoutaging innovation;

human capital and edueation;

physical and digital infrastructuee;




1.9. Summary

The South Affican socio-economic stoty tells vs that the majority of people in this countty live in vety
bad conditions, There is a gendered aspect to this pictute in that this situation affects many women. The
national minimum wage is seen as ofie of the policy intesventions that has the potential to make a real
difference to many people living in abject conditions.

The Advisory Panel has very carefully considered the following issues when deliberating on the aational
minimum wage:

¢ cmployment effects;

¢ small business;

s vulnetable sectots including agriculture, domestic waskets and cate workers;
*  youth.

The Advisory Panel believes that an initial level of R3,500 per month ot R20 per hout is the hest level for
minimising the danger of job losses while at the same time maximising the potential to pull people out of
poverty. The Panel has recommended a number of additional issues be consideted in the futute to
complement the intention of the national minimum wage initiative,
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2. Introduction

2.1, Context

South Aftica’s dire poverty situation is inextricably linked to the crisis of low levels of employment
growth, extremely high levels of unemployment, and very high and increasing levels of inequality. Of a
total population of 55,900,000 peaple, 29,733,210 live below the Upper Bound Poverty Line of R1,036.07
inn 2016, What this means is that mote than half the population does not have sufficient income to meet
basic needs of food, transport, shelter and education, Even mote worrying is that nearly 12 million people
five below the food poverty line, The food poverty line refers to how much it costs one petson to meet
the daily calotie requirement of 2,100 calotles. In South Aftica, this costs R445,55 pet month.

"The employment situation is equally bleak. Unemployment is around 26.7%, and if discouraged work
seekers are taken into account this number increases to atound 36.3%. But it is wotth noting that many
employed people ate still considered working poor. It is in this context that the proposal for a national
minimum wage (NMW) for South Aftica was introduced. In a country whose growth forecast does not
promise to solve the unemployment crisis in the near futute, it was believed by all of th National
Ticonomic Development and Labout Council’s (Nedlac) social partners that a decent NMW could play
some role in alleviating poverty for those in the lowest income quitiile. A national minimum wage is a
tool used by many counties around the world as the Report, explains fater. Although it is'not a complete
solution it is believed that it will bting about positive change to many of the pootest people in the
country.

2.2, Policy pronouncements

2.2.1.State of the Nation Address 2014

In his 2014 State of the Naton Address the President utged the social partners of Nedlac to address the
state of the labour relations envitonment, and in patticular to explore jssues such as wage inequality and
the length and violence of strikes. At the Nedlac Anhual Sumit of September 2014 the Deputy
President announced that Nedlac would convene a Labour Relations Indaba in Novembes 2014 to look
into these two issues, The Indaba, or Conference, led to the so-called Ekuhuleni Declaration,

2.2.2 Blkurhuleni Conference and Declaration

The Tadaba was held in Bkuthuleni and was important becaunse it was at this conference that all the
Nediac social partnets — Organised Labout, Organised Business, Community, Government — recognised
that:

s wages ate the most impottant component of income for South Aftica’s wotking people;

s income from wages is the main soutce of ensuting a sustainable livelihood fot. workers while also
being a key factor in the competitiveness and sustainability of enterprises in the private sectot, as
well as the sustainability of entetptises in the public sectot, and for raising state tevenue for the
fiscus;

» unemployment and underemployment, including the legacy of low wages, ate the biggest cavses
of povetty and inequality in the country;

o unemployment, undetemployment, povesty and income incquality can result in income insecurity
that undermites social cohesion; '

o large pay diffctentials between executives and low-income workers undermine the prospects for
cooperative labout refations and wotkpiace cobesion.

The constituencies at the Ekurhuleni Conference therefore agreed to:
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e engage on the modalities of introducing a national minimum wage in South Africa;
* -explore ways of reducing pay differentials while maximising job cteation effotts; and
® cxplore ways to achieve the elimination of poverty and inequality.

At this conference a Committee of Principals (CoP) — chaired by Deputy President Cyril Ramaphosa and
comprising leadetship from ail of the Nedlac social partners — was established. The CoP set up two task
teams to take forward the work of the conference — the Labour Relations Task Team and the Wage
Inequality Technical Task Team,

2.2.3.Conference on international expetiences

In June 2015 Nedlac conivened a workshop on international expetiences of introducing a national
minimum wage. Reports were heard from Brazil, Malaysia, the United Kingdom, Argentina, Chile,
Colombia, Costa Rica, Mexico, Usuguay, China, India, France, Tutkey, Kenya, Mauritius, Morocco, Cape
Verde and the Intetnational Tabout Organisation (ILO). The Secretariat produced a booklet based on the
conference, which was distributed to the Advisory Panel at the start of theit wotl,

2.2.4.Progress of the WITTT

The Wage Inequality Technical Task Team (WITTT) has focused on establishing a national minimum
wage for the country, and met 13 titnes over the past financial year.

2.3. Advisory Panel

2.3.1.Formation

The Committee of Principals meets pesiodically to get feedback from the task teams. At the meeting of
25 June 2016, the Deputy President noted while all the social pattners had moved on their proposal for.
the level of the first national minimum wage for South Aftica, it has proved difficult to teach an
agreement on the level. It was agreed at this CoP meeting to establish a Panel of Expests to interrogate all
the research that has been developed for the social partners. That Panel of Experts became the Advisory
Panel which has ptoduced this repozt,

2.3.2. Terms of reference

The Advisory Panel will be expected to make recommendations on the following matters, drawing on
relevant international and South Aftican evidence:

®  Consider the NMW ranges proposed by Nedlac constituencies. Without being limited by the
specified ranges or levels, the Panel is to recommend a meaningful level ot range for the first
NMW, as well as a medium-term target, and mechanisms to achieve these levels,

* Recommend how to design the NMW so as to maximise its positive impact on addressing
inequality, poverty and unemployment,

=  Recommend whether any exclusions, tiets, exemptions or phasing in of the NMW are
required to manage the introduction of an NMW in order to best achieve its objectives,
without unduly undermining the need for its universal application,

*  Consider the potential impact of the levels of the NMW on employment,

= Consider the impact of the levels of the NMW on batgaining council agreements, collective
agreements and sectosal detetminations.

*  Recommend actions that can be taken to maximise the positive impact, and mitigate any
negative impact of an NMW,

*  Recommend social and economic benchmarks that can be used to set and teview the NMW
including but not limited to Gross Domestic Product (GDP), the Congumer Price Index

15




(CPI), the average wage, the median wage, minioum living levels and an apptopriate
benchmatk from collectively bargained wages.

= Recommend the review petiod and the type of body that should be tasked to review the
NMW,

»  Advance consideration of an appropriate institutional and legal framewotk to implement the
NMW, which ensutes a comprehensive and effective implementation of the NMW and the
new wage policy which addsesses the challenge of excessive wage inequality.

= Suggest any further measuses (with respect to wage policy and social protection, fot instance)
that could be implemented alongside the NMW to address excessive wage inequality and
wotking poverty.

This Panel met for the first time on 11 August 2016 at Nedlac House.
2.3.3.Composition

The Advisory Panel is made up of seven people who bring economic, legal, social and international
expertise. The Panellists ase:

Professor Imtaan Valodia — Chair of the Panel

Mr Ayabonga Cawe

Ms Mamokete Lijane

Dt Debbie Collier

Dt Siphokazi Koyana

Professor Murray Leibbrandt

Dt Patrick Belset, of the ILO — International Advisor to the Panel

The work of the Panel is assisted by Mr David Francis, economics researcher at the University of the
Witwatersrand.

2.3.4. Mandate

The Panel has been bficfed to advise on the inttoducton of a national minimum wage, taking into
account progress that has been made by the Committee of Priacipals to date. The Panel should also
consider agteements and discussions of the Wage Inequality Technical Task Team, as well as the vatious
research outputs chat have been commissioned by the constituencies or presented for consideration by
the social partners

2.3.5,Process
Social partnets

The Advisoty Panel had intensive engagements with all four Nedlac constituencies — Organised Labous,
Osganised Business, Government, Community, The constituencies wese asked to comnent on a range of
issues including:

o identifying key arcas of consensus and critical “sticking”” points between the constituencies;
o the suggested NMW range and a brief indication of the basis for this calculaton;

e any anticipated macroeconomic impacts of an NMW,;

e any anticipated impacts on disemployment ot employment;

o envisaged time frame fot the introduction of an NMW.
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Researchers

The Panel met with three bodies who have conducted extensive research on the national minitmum wage.
These include the National Treasury, the South African Labour and Development Research Unit {Saldru)
at the University of Cape Town (UCT), and the Cozporate Strategy and Industrial Development {CSID)
unit at the University of the Witwatersrand,

Subject expetts

The Panel also met with tepresentatives from and tesearchets who had done work on small business, the
informal sectot, the care-worker sector and the youth sector.

While the Panel agreed that it would be ideal to introduce 2 national minimum wage in a countty that has
a stronp and growing economy, it felt that the potential of this policy tool to positively affect the working
poot and significantly reduce poverty it is worth introducing the NMW at this point, even though the
conditions are not eptimal,

The approach to this wotk was strongly influenced by a reading of the wvast intetnational evidence
acknowledging both potential benefits and potential risks associated with the implementation of a
national minimum wage, while at the same time acknowledging that the impacts are context-specific, The
Panel worked within the understanding that setting and adjusting the level is pethaps the most
challenging past of fixing 2 mintmum wage. If set too low, the minimum wages will have little effect in
protecting workers and their families against unduly low pay or poverty. If set too high, minimum wages
will be pootly complied with and/or have adverse employment effects. This is why 2 balanced and
evidence-based approach is necessary to ensure that minimum wages ate adapted to the national context.

This has been the genetally accepted approach in this entire Nedlac process. In the Panel’s engagements
with the social pattnets, this context-specific approach was acknowledged as the apptoptiate one.
Moteover, all the social partners explicitly or implicitly applied a benefits/risks framework in the South
Aftican context, albeit with matkedly different wnderstandings and formal modelling of these
frameworks,

2.4, Structure of the Report
The remainder of the Report is structured as follows:

Chapter 3 looks at the international experience of implementing 2 national minimum wage, what
mechanisms other countries have used in consideting the level, and the different institutional
attangetients

Chapter 4 presents an overview of the South Aftican economy and Iabour market, and provides the
context for the implementation of the national minimum wage. Through an examination of the wage
distribution in the cousntry, it provides the data that were used to inform the setting of the minimum
wage,

Chapter 5 Iooks at the research and explains why the Panel came to its conclusion on the proposed
introductory level It also talks about the key areas of concern that wete considered throughout the
process,

Chapter 6 looks at how the level should be adjusted, and also talks to the need for research, sttong data

and an evidence-based approach. This chapter examines what considerations other countties take into
account when making their sdjustments,

17




Chapter 7 makes proposals agound the institutional arrangements that are needed to implement the
national minimum wage, and the telated legislative requirements for this to happen. It also discusses
support mechanisms needed to ensure snaximum compliance and eafotcement,

Chapter 8 lists some of the issues the Panel thought should be considered in the future. It should be
noted the Panel did not engage extensively on these issues and makes no recommendations other than

that these ate some of the palicy areas that could be consideted for further discussion.

Chapter 9 presents a summary of the Panel’s recommendations,
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3. Intetnational standards and trends in minimum wage policy’

3.1. Introduction

The national minimum wage is a policy interventdon that has been cattied out in numerous countties
around the world. The Panel delibetated on the expetiences of other countdes and looked at the
mechanisms and criteria that have been considered in setting up this system, This chapter looks at the
vatious approaches countries have taken, and gives some of the options available when tailoring this
policy for the South African context,

3.2, Overview

In recent years, thete has been a global trend toward the establishment or strengthening of minimum
wages ih many countties in order to address working poverty and inequality, The United Kingdom
introduced a hew statutory minitmum wage with national coverage in 1999. Since the eaily 1990s eight
other membets of the Organisation for Bconomic Co-operation and Development (OBCD) have
adopted a statutory minimum wage, including the Czech Republic, the Slovak Republic, Poland, Estonia,
Slovenia, Irefand, Istael and most recendy Germany (OECD, 2015). Many developing and emerging
economies also established ot strengthened minimum wages. China adopted a minimum wage in 1994
and strengthened it in 2004; Brazil re-activated its minimum wage policy in 1995 and has accelerated the
rate since 2005; the Russian Federation complemented its national minimum wage with regional floors in
2007; and Malaysia adopted a national minimum wage in 2013, followed by Myanmar and the Lao
People’s Democtatic Republic in 2015, and by Macao (China) in 2016, In Africa, the most recent countiy
to introduce a national minimum wage was Cape Verde in 2014,

Minimum wages have been defined in the ILO (2014b) as “the minimum amount of remuneration that an
employer is requited to pay wage earners fot the wotk performed during a given period, which cannot be
reduced by collective agreement or an individual contract”. According to the ILO, the putpose of
minimum wages Is to ptotect workess against unduly low pay, They can help ensute 2 just and equitable
share of the fruits of progtess to all, and a minimum living wage to all who are employed and in need of
such protection. Minimum wages can also be one element of a policy to overcome povetty and reduce
inequality, including between men and women, by promoting the tight to equal remunetation for wotk of
equal value,

Howevet, intethational expesience shows that minimum wages should not be seen of used in isoladon,
Rather, they should be designed in 2 way that complements and reinforces other social and employment
policies. While minimum wages can contribute to more social justice and a mote stable induserial relations
climate, they ate no substitute for economic growth, job creation, education policies or fiscal policies such
as taxes and transfers — all of which are key to sustainably increase the level of wages and to reduce
povetty and inequality, According to the ILO (2007), an environment conducive to the creation and
growth of transformation of enterptises combines the legitimate quest fot profit and the need for
development that tespects human dignity, environmental sustainability and decent work, Minimum wages
should also be seen as only one component of a broadet wage policy, which includes collective bargaining
and equal pay policies.

1 This chapter is based in patt on the ILO online minimum wage policy guide (www.ilo.otg/minimumwage).
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While recent minimum wage expesience in countties as divesse 2s the UK, Germany, Brazil, China and
Malaysia has generally been positive, the effectiveness of minimum wages depends on their policy design.
Eour factors stand out.

{. Picst, whether minimum wages have broad legal coverage, affording protection to most ot all
workets in an employment relationship.

2. Second, whether minitnum wages are set at an adequate level that takes into account the needs of
wotkers and their families, as well as economic faciots,

3. Thitd, whether minimum wages ate accompanicd by effective application measures fo ensure high
compliance with the minimum wage,

4, And fourth, whether minimum wages are set and operated in consultation with social partnets {or
with theit direct patticipation), thereby sttengthening its legitimacy and ownetship,

3.3. The tole of evidence in setting a minimum wage

While minimum wage fixing is always the result of a political process, including in principle full
consultation with social partners, setting the minimum wage should be evidence-based. This means that
social dialogue and decision making should be infotmed by data and if possible 2 wide range of studies
using different credible methodologies to ensure that conclusions ate not driven by biases in the choice of
methodologies. )

In terms of data, the impottance of the collection of statistics and other data for analytical studies is
emphasised in ILO Recommendation No. 135 and the ILO Lahout Statistics Convention, 1985 (No,
160). Data used for the purpose of minimum wage fixing should ideally be timely, comptehensive, and
disaggtegated by sex and industry, In order to assess the effect of the minimum wage, ot to simulate the
effects a rate Inctease might have on the economy, it is necessary to have data which ate as representative
of the economy as possible. In many countties, a labout force survey will broadly meet these
requitements. In some cases, in cooperation with national statistical offices, the labout force sutvey can
be madified to include questions on wages of to oversample a specific population, like domestic or
migrant workers, as was done recently in Namibia. Admittedly, there are criticisms of household sutveys
like labour force surveys, since they are proae {0 measurement ertor, particulatly with regatd to self-
repotting of income, wages and hours, Othetr surveys, like establishment surveys, can complement
analyses undertaken using the labour force sutvey. Howevet, it is important to note the groups that may
be exciuded from establishment surveys — such as wotkess o the informal economy, the self-employed,
and often small or medium-sized enterprises. Excluding these gtoups from surveys also excludes them
from subsequent data analyses that are used to set and adjust the minimum wage.

In tetms of analysis, current empitical research vatles in methods, data and measutes, especially when
compated with earlier research on the subject (Belman and Wolfson, 2014). Because the choice of
methodology can have an effect on results that are obtained, it is impaortant to catry out a ctitical mass of
studies using a variety of methodologies. Ideally, governments and social partaets should have access to
studies on the cffects of minimum wages on variables such as wages, employment, infotmality, hours of
work, gender pay gaps, income inequality or poverty. Studies should also monitor effects on ptices and on
the different clements of aggregate demand, including housebold consumption, investtnent o the
competitiveness of exports. Data can be used aftet a minimum wage has been implemented ot increased
in order to monitor its effects, o befote it is introduced in otder to simulate ot predict the effects that 4
future minimum wage might have on economic and social vatiables (as will be discussed for the case of
South Africa in Chapter 4), Modelling possible effects is a notably difficult exercise, and results tend to be
heavily deiven by key modelling assumptions. Inevitably, and pethaps particalatly when conflicting
outcomes emetge from different modelling strategies, some judgment must therefore be passed on the
credibility of underlying assumptions.
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3.4.ILO Conventions and the evolution towards broad coverage

Minimum wages initially covered relatively few categories of workers and sought to protect those
considered to be especially vulnerable. New Zealand was the first country to implement a minimum wage
in 1894, followed by the Australian state of Victoria in 18906, and the United Kingdom in 1909, Minimum
wages wete generally considered a tempotaty measute, to be phased out once wage bargaining between
social partners was established.

In line with the prevailing philosophy of the tme, the ILO Minimum Wage Fixing Machinety
Conaventdon, 1928 (No. 26) was adopted in 19282 'This Convendon encoutaged member states to
implement minimum wages “for workets employed in certain of the trades or parts of trades (and in
particular in home working trades) in which no arrangements exist for the effective regulation of wages
by collective agreement o otherwise and wages ate exceptionally low” (Asticle 1), With 105 ratifications,
Convention No, 26 is one of the most widely tatified 11O Conventions, South Aftica ratified this
Convention in 19323

In the course of the twentieth century, the legal coverage of minimum wages expanded, and national
minimum wages became the preferred modality in many countries, Reflecting the objective of a generally
applicable lowet limit under which wages are not permitted to fall and the idea that all workers, 2s a
matter of right, should feceive protection against uaduly low wages, in 1970 the ILO adopted the
Minitmam Wage Fixing Convention, 1971 No, 131), which is considered to offer btoader protection than
that envisaged by TLO Convention No. 26 (ILO, 2014a: para 406).%. Convention No. 131 encourages
member states which ratify to establish a gyfer of minimuem wages which:

() offers a broad scope of application and where exclasions made are kept to 2 minimum;

(b) establishes a machinery to fix and adjust minimum wages from time to time;

{c) is based on the principle of full consultation with social partners, and wherever appropriate
involves social pattners, on an equal footing, as well as independent experts in the design and
operation of the system;

(d) sets minimum wage levels that take into account the needs of wotkets and their families, as
well as economic factots;

(e) includes approptiate measures to ensute the effective application of minimum wages.

Convention No. 131 does not prescribe 2 single national minimum wage rate, The Minimum Wage Flxing
Recommendation, 1970 (No. 135), which accompanies the Convention, recognises that broad coverage
can be achieved “either by fixing a single minimum wage of general applicaton or by fixing a seties of
minimum wages applying to patticular groups of workers” (Para. 13.4.5(1)).5 By not seeking ta impose a
single model on all ILO member states, Convention No. 131 allows for the existence of different national
citcumstances and different fevels of economic and social development JLO, 2015a). Convention No,

2'The text of Convention No, 28 is included in this Report as Appendix 4,

3Convention No.26 only applies to manufacture and commerce. In 1951, the ILO adopted the Minimum Wage
Fixing Machinety (Agriculmic) Convention, 1951 (No, 99} which covers the agticultural sector, By the end of 2015,
Convention No, 99 had 54 ratifications. South Africa has not ratifiect this Convention,

4+ 'The text of Convention No. 131 is included in this Repott as Appendix 2,

53'The text of Convention No. 135 is included in this Report as Appendix 3.
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131 has been ratificd by 53 member: states, 11 of them since 2000. The last couatyy o tatify was Malaysia
(in 2016). South Afiica has not yet ratified Convention No.131.

3.5. The diversity of minimum wage systems

3.5.1. Overview

Across the wotld, minimum wage systems are diverse and many approaches ate possible, depending on
the needs and choices of individual countties. Some countries set minimum wages by giving the force of
law to collective agreements. This, however, tequites high collective batgaining coveage, such as in
Denmatk ot Sweden whete 80-90% of wotkets ate covered, or sufficiently tepresentative patties who
negotiate 2 wage that is then extended to a sector of countsy by the government, Belgium, for example,
sets its national minimum wage through a collective agreement adopted by the National Labour Council,

But there arc only a few countiies which rely exclasively on collective batgaining to fix the minimum
wage. In most countries, the coverage of collective bargaining is insufficient to provide minimum wage
protection to a broad majotity of woskets, and governments have therefore adopted statutory minimum
wages in addition o those set through collective agteements, Some counities have multiple minfmum
wage rates by sector. of activity, occupaton or geogtaphical region, In India, for example, a large number
of sectotal and occupational rates are set by individual states (provinces in the Indiag political system).
Such systems only provide minimum wage protection to workess in these selected sectors. In some
countries, sectoral rates are complemented by a general minimuin wage for all othet categoties. This is the
approach in Costa Rica and Kenya, whete the General Wages Council provides for minimum wages that
catet fot sectors that have no specific wage otders.

Othes couattics have minimum wages of national application which is the approach of Atgentina, Spain,
Germany, the Republic of Korea and Malaysiaé Some countries have regional rates, like China or Japan,
while othets (generally fatge countries) have a combination of national and regionat rates such as the
United States, Brazil and the Russian Pederation. In most countries, statutory minimum wages are
complemented by higher floots set through collective agrecments. In Brazil, for example, the national and
state-level minitnum wages ate complemented by an estimated 40,000 collective [abour contracts on wage
readjustments for wotkets in the private sectot.

Which minimum wage system is mote approptiate depends on national citcumstances. Simple systems ate
casier to operate, communicate and enforce. Mote complex systems can be better tailored to the
circumstances of different sectots ot tegions, but require more institutional capacity. It has been noted
that systems that are overly complex tend to lose their effectiveness, and may in sotme instances interfere
with collective batgaining between wotkets and employets. (Collective batgaining issues ate discussed in
more detail forther down in this chapter) In the Philippines, for example, befote the minimum system
was simplified in 2012, regional wage boards set numetous multiple minimum wage rates that seemed to
have supplanted collective bargaining, as companies waited for the annual announcements of the boards
rather than negotiate with wotkers (ILO, 2009). Simpler minimum wage systems can avoid such
problems. A segional study in Latin America concluded that the least effective minimum wage institutions
are those that are too complex and, thetefore, that “it is better to design a simple system that is well
undesstood by all, rather than trying to fully address the hetesogencous needs of the labour force”
(Cunningham, 2007: 4},

6 One rate applies for Peninsular Malaysia, another one for Sahah, Satawalk and the Federal Territoty of Labunan,
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3.5.2.Lower wages fot specific sectots

A number of countties have set [ower minimum wage rates for a few sectors, such as agticultural workers
or domestic workets, or for some selected groups of workers, such as persons with disabilities, young
wotkets, apprentices ot trainees. In many francophone African countries there are two rates: a genieral
rate and a rate for agriculture. In Moroceo, the difference between the general minimum wage and the
minimum wage in agticuliute has boen teduced from 35% in 2000 to around 20% in 2012,

3.5.3. Youth

The UK’s apptoach to youth rates was to have four different rates for different age categories: 25 and
above; 21-24 years; 18—20 years; and workers under 18, In France, the minimum wage Is reduced by 10%
for workers aged between 17 and 18, and by 20% for workers below 17 years of age. However, these
reductions only apply if young persons have less than six months of work experience in the sector.

While lower rates may be adopted with a view to promote employment for some groups, they can also be
viewed as a form of wage disctimination if they are not based on objectively valid teasons, such as
educational objectives, work expetience or skills, This may explain why many countries have kept lower
rates for apprentices and trainees, but some have recently removed, or restricted in scope, provisions
fixing lowet minimum wages for young wotkers. In Slovenia, fot example, this reform was adopted under
the legislation on equality of treatment and the protection against discrimination (ILO, 20144). Belgium,
the Czech Republic and Spain have also abolished lowet raies fot youth. Where lower rates ate set for
certain wotkets with disabilities, like in New Zealand or the United States, this is only after an assessment
of the reduced productivity of the wotker, Some countrics have lower rates for workers who have less
than one yeat of wotk experience (such as in Poland) or less than two yeats (as in Ireland).

2.5.4.Gender

Whete different minimum wages are set by sectos of ocenpational category, concerns have been raised
about indirect disctimination against women as a result of their over-tepresentation in cettain categosics
of jobs. The ILO Equal Remuneration Convention, 1951 (No. 100) affitms the principle of equal
remunetation for men and womea workers for work of equal value, Regarding domestic workers, many
of whom are women, the ILO Domestic Wotkets Convention, 2011 (No. 189), states that “Bach
Metaber shall take measutes to ensute that domestic wotkers enjoy minimum wage coverage, whete such
covesage exists, and that yemuneration is established without disctimination based on sex” (Article 11).
Moved by such concetns, the government of Chile decided ia 2008 to gradually eliminate over a theee-
yeat petiod from 2009 te 2011 the difference between the general minimum wage and the rate applicable
fot domestic workets,

3.5.5.Exclusions and exemptions

Undet ILO Convention 131 (sce Appendix 2), exclusions arve possibie but the number of excluded groups
should be kept to a minimun, and exclusions should be subject to consultations with social partnets,

In some countries, the minimum wage applies to alf paid employees, Tn other countries agricultugal
wotkers or domestic wotkers mey be excluded from legal coverage. Howevet, this weakens the minimom
wage as 2 tool to protect the wages of vulnesable woskers, Some countries, such as Ireland and the
Netherlands, allow a tempotasy exemption for entetptises in case of financial difficulty, In Gesinany thete
is only one tate, but children and adolescents who have not completed vocational training are exempt
from the Miimum Wage Act, and the long-term unemployed (who have been unemployed for at least
one yeat) are exempt for six months after returning to wotk. Enterprises employing fewer than ten wage
eatnets are excluded in Nepal, and in the Philippines micro-enterprises registered with the local
government units as so-called “Barangay Micro Business Enterprises™ ate excluded as these enterprises
ste consideted as seedbeds of entteprepeutial talent, In Thailand, employees in non-profit erganisations
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are among those who are excluded from coverage, With respect to the informal economy, the secently
adopted ILO Transition from the Informal to the Fotmal Bconomy Recommendation, 2015 (No. 204)
recommends that whese this is not yet the case, countties should progressively extend minimum wage
protections, in law and in practice, to workets ia the informal economy through the process of
formalisation,

3.6. Who sets the minimum wage?

At its heast, the ILO Minimum Wage Fixing Convention, 1970 (No.131) calls for full consultation with
social partners on an equal footing in the design and opetaton of the minimum wage system, and whete
appropriate, their ditect participation in the system. In addition, the Convention calls fot the patticipation
of “persons having tecognised competence for representing the geneeal interests of the country™ and
appointed after consultation with social partnets (Appendix 2: Para 12,5.3(b)). In practice, the most
frequent way of epsuting participation of social pastners and independent experts is through institutions
such as ttipattite wage commissions, wage boards, or other tripartite bodies with general competence for
economic and social affairs. ‘

Different models include, for example:

e« In France the minimum wage is adjusted by Decree after a recommendation by the National
Collective Bargaining Commission (CNNC). Since 2008, the CNNC has been supported by an
expett group, whose five members are nominated for four years by the Prime Minister, The
cxpett group consults social partners and collects other relevant empitical evidence.

o In Malaysia, the government makes the final decision following recommendations from the
National Wages Consultative Council, a ttipastite advisory body that also includes technical
expetts, and consults relevant stakeholders throughout the country, The govetnment may elthet
agree with the Council’s tecommendations or ditect it to male fresh recommendations,

s In the UK, the Low Pay Comsmission is an independent body comptising nine cominissioners
drawn from a range of employee, employer and academic backgrounds, who serve in an
individual capacity. They ate supported by a sceretatiat, which has eight members of staff and is
based in Tondon: the Commission consults widely. The Low Pay Cominission monitors the
effect of the minimum wage through a variety of studies and advises the government about the
level of the National Minimum Wage.

s In Cape Verde, the minimum wage level is set following an agteement at the tiipastite Council
for Social Concestation (CPCS).

3.7, BEnforcement and awareness taising

Enforcement is a major challenge, particulatly but not only in the informal economy. High rates of non-
compliance have negative consequences not only for workers and their families, whose rights are violated,
but also for compliant employers, as it gives non-compliant enterprises an illegitimate cost advantage. The
rate of compliance is affected by a range of factors including the level at which minimum wages ate set, a8
well as by institutional factots. But expetience shows that compliance can be increased through a number
of implementation measures, inclding:

e information and awareness raising campaigns,

capacity building activities for employers’ and workets’ representatives,

s empoweting wotkess o claim their rights through individual complaints as well as collective
action,

e measutes to formalise the informal economy,

s targeted labous inspections,

s sanctions that function as a detettent to non-compliance,
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o responsible purchasing practices within global supply chains.

In the United Kingdom, when the national minimum wage was introduced, it was widely believed that the
policy would be successful only if it was largely “sclf-enforced” — that is, so widely known about and
accepted that thete would be widesptread compliance, To this end, much attention was devoted to
information campaigns, by the authorities as well as social partners. In the months before and after the
introduction of the national minimum wage about £4.5 million was spent on a national publicity
campalgn, including television advertisements, Separate campaigns subsequently targeted ethnic minority
communities and young people. Over the span of two months a Helpline dealt with 50,000 enquities.
Mote than 2 million copies of shott information pamphlets were sent to ofganisations and individuals in
the first few months. Sepatately tailored booklets on “best practice” aimed at businesses in the six sectors
most affected — hospitality, tetail, social care, cleaning and sccutity, hairdressing, clothing — were
produced. Awareness campaigns were ran using the national press, local radio, youth magazines, internet
advertisements, beet mats and postcatds. A further campaign targeted television advertising and the
women’s press. An interactive website was set up to provide users with a decision tree to help them assess
their entitlement.”

In Costa Rica, a National Minimuin Wage Campaign was undertaken in 2010, which combined awareness
raising, facilitating and encouraging complaints. A central feature of the campaign was information on 2
new telephone hotline allowing workets to seport wage violations in a simple and anonymous manner,
This hotline received tens of thousands of calls. Duting the campaign, impottant personalities, including
the country’s President, made public statements calling for respect of minimum wage rates {T'rejos, 2013),

Information dissemination can potentally improve compliance even in the informal economy, where a
widely known wage standard can play a guiding tole for wage fixing and alter workers’ and employers’
expectations and bchaviout — the so-called “lighthouse” effect. In Brazil, for example, it has been
ohserved that to some extent the minitum wage guides wage fixing for wotkers in small entetptises
which wete rarely inspected, as well as in the informal sector; even self-employed wotkers considered the
minimum wage as a refetence to detesmine the price to be paid for theit ptoducts ot setvices.

3.8. At what level are minimum wages set?

Setting and adjusting the level is perhaps the most challenging patt of minimum wage fixing, If set too
low, minimumm wages will have little effect in protecting wotkers and their families against unduly low pay
or povetty. This teduces the relevance of minimum wages and the potental for this policy tool to address
ihequality and the living standazds of the working poor. If set too high, minimum wages tun the risk of
being pootly complied with ot of having adverse effects on employment and pushing vulnerable workers
into infotmality (Kuddo, Robalino and Weber, 2015). This is why a balanced and evidence-based
approach is hecessaty to ensuting that minimum wages are adapted to the national context, and that both
the effective protection of workers and the development of sustainable enterpsises is taken into account,

The balanced apptoach is emphasised in the TLO’s Minimum Wage Fixing Convention, 1970 (No. 131),
which in Article 3 states that the clements to be taken into considetation in determining the level of
minimum wages shall, so far as possible and appropriate in relation to national practice and conditions,
include:

Tyrww, oy ulibrowscAvorking ftax-minimum-wage
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4 the needs of woskers and their families, taking into account the general level of wages in the
countyy, the cost of living, social secusity benefits, and the relative living standards of other social
groups;

b. economic factots, including the requitements of economic development, levels of productivity
and the desirability of attaining and maintaining a high level of employment.

Tt is understood that these ctitetia are not exhaustive and there is no fixed formula to set minimum wage
Jevels. '

To measure needs of workess and their familics, poverty lines or living wages benchmarks are frequently
used. Living wage benchmarks ate usually constracted by estimating the average cost of a basic but
decent living standard for a family of average size by adding up the cost of food, housing, and other
essential expenses like health, education of children and participation in the social life of the community.
Needs can also be defined as some proportion of median wages ot of median household income. The
OECD {n.d), fot example, defines low pay as wages below two-thirds of median wages.

The cconomnic factors ate often captured statistically by the ratio of the minimum wage 10 median wages
ot mean wages. In Malaysia, for example, median® wages are one of the criteria used to determine the
niinimum wage Jevel and are used as an indicator of entetptises’ “ability to pay”. As mean wages are
affected by extreme values, medianwages ptovide a more frequent point of reference. In addidon,
cconomic indicators frequently include the levels of productivity and the general economic and
employment situation.

& Median wages refer to the middie wage, For example, in a country with five people who earn monthly wages cqual
05,6, 7,9, and 15, the median would be 7
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Figare 1: Minimuwm wage levels in selected Enropean countries
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Figure 1 shows that in developed economies, the minimum wage usually ranges from 35-60% of the
median wage, and from 35-50% of avetage wages.

Figare 2: Minimum wages in selected emetging economies

Minimum wages in selected emerging economies
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Source: Rani, Belser, Oclg, and Ranjbar 2013,
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Figure 2 shows that in developing countties, the ratio of minimum to median wages is frequently higher
than in developed economics, For example, it ranges hetween 68% and 82% in Peru, India, Brazil and
Costa Rica. This pattetn is probably because in developing counttics wage distsibutions ate often
selatively compressed in the lower half and the median wage carnct is often relatively low-paid (I{udde et
al, 2015), Yet because there is mote inequality in those countries, the tatio of minimum to mean wages is
closer to those found in developed countties.

Note that Figare 2 uses information on multiple minimum wage rates whete they exist. So, for example,
the estimate for Brazil uses not only the federal minimum wage but also the state-level minimum wages
whete they are set at a level that exceeds the fedetal floot. In the case of Indonesia, provincial rates are
taken into account,

It should be noted that there ate diffetent data sources and methods for caleulating such estimates
(particularly in countries with multiple minimum wage rates), and so comparisons across counttles should
be interpreted with care. Data from different sources sometimes rank countries very differently on these
indicators. Hence, while cross-country indicators can be useful in evaluating minimum wage levels, they
should be complemented by mote refined country-specific analysis.

3.9, Relationship between the NMW and collective batgaining

As we have said, minimum wage systems should not be seen or used in isolation, but should be designed
in a way to supplement and reinfotce other social and employment policics, Particulatly important is the
telationship and articulation between minimum wages and collective bargaining, Collective bargaining
offers 2 mechanism fot coordinated wage setting. Collective agreements on wages can be used to
establish minimum standards and to set wages above an existing floor. Bxtension of collective agreements
to all entesprises, in accordance with national law and practice, can be used to ensure faix competition by
praviding a level playing ficld and extend coverage to all wotkers (ILO, 2015b). In some countties,
however, it is becoming increasingly difficult to extend agreements for reasons to do with meeting
thresholds of “sufficient representativity” and challenges also atise from increases in contracting out and
non-standard forms of employment. Figure 3 shows a hypothetical wage distribution with a minimum
wage zone, which provides protection against unduly low wages at the botrom of the distribution, and a
collective bargaining zone, which provides wage floors at or above the minimum and also sets wages fot
wotkets above the minimum,
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Figure 3: Distribution of wages®

The distribution of wages
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In many couatries, minimem wages and collective batgaining co-exist and complement each othes. In
genetal, collective agreements can set minimum wages ptovided that they are not lower than statutory
levels. This implies that whea a statutory minimum is increased above the floor level of some collective
agteements, the statutory minimum wage applies, The effects of minimum wages tend to be different in
countties with a strong tradition of collective bargaining than in countties where collective bargaining is
weak and wages are mostly set unilaterally by enterpsises in negotiation with individuals. In France, for
example, where the national minimum wage is set ar a reladvely high level and whete most collective
agreements are extended, npward adjustments in the minimum wage often exceed previously barpained
minima, creating direct interaction between the two policy tools, and “pushing up” batgained wage floots.
In other instances, such as in Spain, the national minimum wage is set at 2 level that is too low to be
relevant for bargained minima. Where collective basgaining is weak, there is also a tisk that a national
minimum wage can become the “maximum” wage for too many workets and that too many workers may
become clusteted around the minimum wage (Grimshaw, Bosch and Rubery, 2014).

"How to read this figare: Figure 3 shows a hypothetical wage disttibution of a population of 56 wage-catners befote
the introduction of a minimum wage. The level of wages is on the hotizontal axis, and the numbet of wage carners
is on the vertical axis. We see the full range of matket wages, including a telatively small proportion of workets with
exttemely low pay on the left end of the wage distribution, For example, one employee has a wage of 13, two
employees ate paid 3§, while five employees receive wages of 88, The orange citcle called the “minimum wage zone”
shows that a minimum wage should in principle remain targeted at the lowest-paid employees, to eliminate “nnduly
low pay”; the blue circle is the “collective bargaining zone” and illustrates the principle that collective bargaining can
be used to set wages 4bove an existing floor.
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3.10. Adjustments

T maintain theis relevance, minimum wage levels need to be adjusted from time to time. Failure to do so
may lead to an erosion of the purchasing power of workers who earn the minimum when prices of goods
and services ate rising, of may lead to mote wage inequality when the general level of wages is increasing,
Many countties review theit minimum wages once a year, Some countries teview rates every six months,
while othets have two-yeass intervals. The most frequent adjustment csiteria are: (1) changes in the cost
of living, {2) changes in ecopomic growth or labour productivity, and (3) the gencral economic and
employment situation,

Below are some international examples of processes of adjustments to the NMW.

e In Brazil, the minitmum wage is increased by the sum of inflation in the previous yeat plus the
GDP growth of two years before (if >0).

¢ In Prance, the minimum wage is automatically incteased by the amount of the previous yeat’s
inflation, whenevet inflation exceeds 2%, and no less than half of the average houtly wage
growth of blue-collar workers.

e In the UK, minimum wage adjustments ate tecommended every year by the Low Pay
Commission based on a situation analysis and a review of the evidence on the effects of
minimum wages.

If mathematical formulas are used to periodically adjust minimum wage rates, these should not be used as
a substitute for dialogue with social partnets,

311 Monitoting the effects of the minimum wage

Because the social and economic effects of minimum wages ate never fully predictable, it is essential to
ensuse that the impact of minimum wage adjustments is adequately monitored and studied. Indeed,
monitoring the effects of minimum wages is a key element of an evidence-based system. Findings from
sigorous studies should find their way back to governments and social pattnets, and infotm subsequent
rounds of adjusttnent or changes to the system.

Recent evidence shows that when they are effective, minimum wages raise the wages of low-paid workers
and the incomes of their families (Belman and Wolfson, 2014). When women arc overtepresented
among low-paid workers, the minimum wage also reduces the gender pay gap (Rubery and Koukiadaki,
fortheoming), But the overall wage effect depends oa the level and fegal coverage of the minimum, the
degtee of compliance, and the “spillovet” effects on the wages of workers who are paid above the
minimum, Spillover effects arise when, as a result of a higher minimum wage, workers with more
seniotity ot skills also demand higher wages, cither through collective ot individual batgaining, Spillovers
can also occur because changes in the minimum wage can affect pay in the public sector.

Most controversial is the debate on the employment effects. Employment effects have long been at the
centre of minimum wage tesearch, with much debate over whether ot how minimum wages affect jobs,
employee numbers and hours wotked. As highlighted by Belman and Wolfson (2014: 21), “support for
the minimum wage is premised on its improving the lives of those most vulnesable in the labour matket,
If a minimum wage leads to job loss for many of those same people, serious questions atise with respect
to its relative benefits and costs”,

A recent Wosld Bank overview concluded that “although the range of estimates from the literatute vaties
considerably, the emerging trend in the literatute is that the effects of minimura wages on employment
ate usually small or insignificant (and in sotne cases positive)” (Kuddo et al, 2015:11). A comprehensive
teview of about 70 studies in high-income couatties shows that findiags are varied, but the most frequent
finding is that employment effects are close to zero and too small to be obsetvable in aggregate
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employment or unemployment statistics (Belman and Wolfson, 2014: 21), Similar conclusions emerge
from meta-studies (quantitative studies of studies) in the United States (Doucouliagos and Stanley, 2009),
the United Kingdom (Leonard, Stanley and Doucouliagos, 2014), and in developed economies in general
(Belman and Wolfson, 2014). Other reviews conclude that employment effects ate less benign and that
minimum wages reduce employment opportunities for less-skilled workers (Neumatk and Wascher,
2008). Although there ate fewer studies in developing countties, similatly mixed findings emetge
(Betchertnan, 2014; Belman and Wolfson, 2016). In any case, diffetences in findings across countries and
studies point towards the importance of evidence-based approaches and country-specific programmes for
monitoting the employment effects of minimum wages, particulatly on vulnerable woskers.

Another concern in developing countries is that minimum wages that ate too high and effectively
enforced may cause employees to be shifted from the formal to the informal economy -- theteby leading
to higher rates of non-compliance and downward pressure on wages in the informal economy (Nataraj et
al, 2014), While several studies have documented reduced formal employment, a teview of employment
cffects in Latin America shows that effects are frequently more complex (Khamis, 2008).
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4, A minimum wage in context: the South African economy and labour
market

4.1. Introduction

‘The deliberations of the Panel, and the level at which the national minimum wage has been
tecommended, wete informed by a tich variety of macto and microeconomic data and tesearch, This
chapter presents an overview of key economic and socio-economic indicators that have informed the
thinking of the panel, The aim of the chapter is to cleatly outline the economic context against which the
national minimum wage will be implemented, and to set out the data that wetc used to set the level as
tecormumended in Chapter 5,

4.2, Economic context

4.2.1.A note on the data

This repost deaws on 2 tange of tesearch and data sources. The Panel used the latest data and research
available. However, different reports use different soutces and suiveys, different base-years, and different
oriits of analysis. The Panel has elected to utilise a range of the latest and most useful research to
underpin the analysis and guide its deliberations. An important note in this tegard is that much of the
analysis prescuted below is based on the Labour Matket Dynamics of South Africa LMDSA) report
from 2014; at the time the Panel was convened, that was the latest report on the Quartetly Labour Force
Survey (QLIYS) data that included wage data. In the middle of Octaber 2016, the LMDSA for 2015 was
celeased, However, thete was insufficient time to request the various researchers to update their analysis
based on these data. The analysis that the Panel was able to do on the new data suggests that the results
have not changed matetially in the new teport.

4,2.2. The macro context

The deliberations regarding the setting and implementation of a minimum wage have been informed by
the prevailing macro and microeconomic contexts, both in South Africa and globally. It is critical to point
out that the proposal for the implementation of a national minimum wage cones at 2 time when South
Africa is faced by a vatlety of setious, intetrelated economic challenges, including high levels of
unemployment, very low growth and global economic uncertainty, among othets.

One of the key challenges at the macro level is that of very low GDP growth in South Africa, Aceording
to the World Bank (2016), the forecast for GDP growth in South Africa is at only 0.8% in 2016, while the
National Trezsuty, in its 2016 Medium Term Budget Policy Statement (MTBPS), fotecast a growth rate of
0.5% for the yeat. Longer-term forecasts show little improvement: the Woild Bank cstimates GDP
growth of 1.1% in 2017, while the National Treasury (2016) forecasts growth rates of 1.3% in 2017, 2.0%
in 2018 and 2.2% in 2019. The Woild Bank argues that such low growth rates will jeopardise the
country’s upemployment and poverty reduction targets. Indecd, these growth tates are far below the
target of 5.6% per annum as set out in the National Development Plan (NDP), and will not generate the
fevel of job creation necessary to significantly reduce unemployment in the country.

Tuble 2 ptovides the global context for GDP growth in the medium tetm. It is evident that the challenges
facing South Aftica ate not unique to the country; tndeed, other developing country such as Brazil and
Russia face negative growth in the coming years. More broadly, while economic growth is predicted to
rise in the developed world, it temains low and wncettain. The implications of low GDP growth are
widespread. Low global growth reduces demand for South Aftican expotts. Cormbined with low domestic
prowth this significantly reduces the South African economy’s ability to genetate sufficient jobs to make
any meaningful impact on unemployment.
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Table 2: Annual perceniage change in GDP and consumer ptice inflation in selected regions/countiies, IMF
forecasts, 2014-2017
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Table 3 presents a broader range of macro~economic indicators. It is clear that key indicators remain
under pressure over the medium term. Growth in household and Govetnment consumption remain
below their 2012 level, even by the cuter year of the forecast.

Table 3: Mactoeconomic petformance and projections, 2012-2018

Calendar year 2012 2013 - 2014 2015 2016 2017 2018
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Tabout fotce patticipation rate 359,30] 57,50 | 55,70 | 5570 | 56,20 56,80 . 5710 0 58,50

An additional problem faced by the country is that thete is evidence that the growth in the demand fot
Iabous in South Africa has not been sufficient to keep up with the much larger growth in labour supply
since the eatly 1990s, Recent empirical worl by Mkhize (2016) finds that the economy’s capital intensity
undermines its ability to generate jobs in times of economic geowth. He finds that, in the long run,
growth and job creation are not correlated, although there is some scctoral vatiation. This points to the
broeder economic policy challenge facing South Africa, which is that there are structural bartiers that
exacetbate unemployment, the solutions to which tequite mote than economic growth.

4.2.3 Micro context

The labout matket in South Africa has been consistently charactesised by high levels of unemployment,
povetty and inequality. Indeed, the data on the South African labous matket situation paint a bleak
pictuj:c.

According to Statistics South Aftica (Stats SA, 2016), and shown in Table 4, the unemployment rate in
South Affica increased from 22.5% in 2008 to 25.3% in 2015, according to the narrow definition of
unemployment. The unemployment rate according to the expanded definition rose matkedly from 29,7%
in 2008 to 34.8% in 2015, while the number of those who have been unemployed for mote than five
yeats teached 1.5 miltion in 2015,

“Tahle 4 'The South Africa Labour Market :
Indicatos (%) 2008 2009 2010 2011 2012 2013 2014 2015

Uﬁcmployment rate (Narrow) zﬁ,so; 23,70§ 24,90 24,80% 24,90' 24,70 25,10 - 25,30
' 2070 | 32,40 . 3540 | 35,60 3560 | 3530 | 3530 | 34,80

" Source: Stats SA (2016)

Table 5 provides a broad overview of the labour matlet at the houschold Jevel. These data are drawn
from the third wave of the National Income Dynamics Survey (NIDS) and highlight salient features of
the labour matket. The first key observation is the high level of nnemployment among those in quintiles
one and two, at 61.2% and 32.7% respectively (according to the narrow definition of vnemployment),
compated to 3.3% for those in quintile five. The national unemployment rate is tecotded at 25.1%
according to the nartow definition, and 29.1% according to the expanded definition.

The second steiking feature is the average wage of employed persons. Those in quindle one eatn an
average wage of R1,017 per month and those in quintlle two eatn R1,707 per month, compared to
R13,458 for those in quintile five and a national average of R5,787, These figures highlight both the
magnitude of wage inequality in the country and the extent of low pay. They ate fower than expected
because they include part-time wotkets, and thus reflect actual take-home wages rather than monthly
adjusted figures,

Thitd, the perceatage of wotking houscholds rises significantly actoss the quintiles, from 36.2% in
quinile one to 87.8% in quintile five, These data suggest that poverty in the country is, among many
othes variables, 2 problem of both extremely low pay (for those in employment) and extremely high and
widespread nnemployment.
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Table 5: Household indicators

) N ___Poor _ Non-Poor All
Qunftﬂé Qumtlle o \Q“u]iumle ; Quintiie Quintile
iz . 3 i 4 § :

“Shase of Howseboids " S, C20% . 20% 20% L% ;o 100.0%
Namber of Poople 000563060 tmssr| 89 Tl Gam 1 saams
Share of Population : 24.6% . 17.2% 14.6% E 4%100,@4;
. Average Houschold Size S 2 2-4= i 33

65, 3% . T 0% 44.4%

"Employed 18I | 389 | ERE

_Income

Unemployed (strict) 25.1% 17. 4% :_ '12 3%__'_E 9 0% | “ 26%“5_' BT XA
Unemployed (discouraged) 77 5B% | 4.5% ! 2.2% 1% 2% 3.4%
Not Economicaily Active L BB AaD% . 330% 24.0% :  213%  31.3%
Total 1 T000% " 100.0% . 1000% | 100.0% ' 100.0% . 100.0%
Unemployment Rates o f o
Nattow Unemployment Rate | 612% | 327%  10.9% | 121% } 33% 1 251%
Broad Unemployment Rate _~ 658% ¢  37.9% 2% . W%  48% . 29,
Wages and Labour Matlet | B , , : i

g;zz‘f: Wage of Bmployed RLOI7  R1707, R2651 R4751 RI3 s458 RS 787
e Number Banloreis T » R 3___ e e
e fhofi ber Employed p | 0.4 0.9 | 10 12 12| 09
% Woi'kmg Households_" 3605, - 65'.8%'. S 7.1.1_%‘; 85.8% | 878% - 69.3%“
Average Number Non- | : i !

Employed pet Employed in ' 41, 2,5 i 14 - 0.9 0.6 - 1.5
Working Houselholds ] ; o :

Avetage Monthly Houschold - R1671 . 33125 R4169 R7317. R24090 RS OIS

ﬁl‘;‘jf: Monthly per caplta R323 l R773 | ; R1491 | ‘ R317  RI2509 R 6Ll

Soutces: National Income Dynamxcs s Study Wave 3. Owa Calculatlons DPRU (2015),
Note! All figures weighted using calibrated weights.

It is impottant also to reflect on the nexus of povetty and houschold composition, Lilenstien, Woolard
and Leibbrandt (2016) note that thete ate two dimensions to understanding houschold povesty — the
characteristics and employment conditions of the worket (assuming that the household has a working
member), and the compasition of the worket’s honschold. Houschold compositon means that relatively
high wage eatners can find themselves living in poverty due to the composition of their household, while
low wage eatness may be lifted out of poverty through other income sources, It is cleat from Table 5 that
poot households occupy this vulnerable nexus, where large household size, low employment and low
wages intetsect, Not only ate poor houscholds the largest on average, at 5.2 people for households in
quintile one, but their average monthly houschold income is extremely low, As a result, per capita
incomes for those in quintile one ate vety low, and the disparity in per capita incomes between those in
quintile one and quintile five is marked; per capita incomes for those in quintile five ate 38,7 times lasger
than those in quintile one.

Undetstanding income in South Aftica srequites looking beyond wage income. Figure 4 presents the
sources of househald income by income quintile. The distibution Is striking: households in the poorest
quintile catn approximately 20% of their income from wages, while the greatest share is detived from
Government. grants. For houscholds in quintile two, approximately 50% of income is from wages, while
Government transfers make up a fairly significant portion compated to the richer three quintiles. This
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distribution is impostant; minimum wages can only have anti-poverty bencfits whese at least some postion
of income is detived from wages. For those in the pootest quintile, only 3.6% of houscholds have a
member who is employed in some capacity, and this poses a significant problem to addressing povetty

through wages.

Figure 4: Sources of household income
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Sources: National Income Dyaamics Study Wave 3. Own Caleufatons. DPRU (2015).
Note: All figures weighted nsing calibrated weights,

South African poverty indicatots provide a meaningfu! insight into how the economic context is manifest
at the houschold level, Poverty is measured against a vatiety of poverty lines, as presented in Table 6
{drawn from Budlendet, Leibbtandt and Woolatd, 2015). According to the Stats SA calculations, 20.8%
of the population fall below the food poverty line of R335 pet month, 36.2% falls below the lower-bound
poverty line of R501 pet month, and 53.2% fall below the upper-hound povetty line of R779 per month
(in constant 2011 ptices). There continues to be much debate on the cottect poverty line for the
measurement of poverty. This Report does not take a position on this. Rather, the figures provided here
are used to illustrate the depth and extent of poverty in the country as patt of the broadet context in
which the adoption of 2 national minitnum wage takes place.

Table 6: Povetty lines (per capita per month in Rands)

Povetty line Stats SA. Stats SA
2008 2015

Food ' "Rands ! 335
 Headcount 1904%  2076%
I B S
JLowerpound e
Gpperboind T THanas o m
| Headcount 44.66% 53.19%

Sources: Statistics South Africa (2008; 2015), Monthly and péi"::ﬁpita, in Match 2011 Rands. Headcount ratios
SAT.DRU (2011), Table from Budlender et 44 (2015),
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The problet of econommic inequality, both of income and wealth, is 2 key concetrn which informed the
delibetations of the Panel. Table 7 presents changes in key measntes of inequality between 2006 and
2011, The most commonly discussed measure, the Gini coefficient, temains extremely high, at 0.69 in
2011, Thete has been a decline in the share of national consumpuon by the poorest 20%, from 44% in
2006 to 4.3% in 2011.

Table 7: Inequality 2006 to 2011

Inequality indicators 2006 2009 2011
Gini coefficient (mcome per capita including salaties, wages and social 072 : 0.70 1 0.69
grants) B T A
Gini cocfficient (expendltmc pei caplta excludmg taxes) 067 065 0.5
Share of national consumption of the poorest 20% (pet capita) 44% T 44% 1 43%
Share of national consumption o of the tichest 20% (pet capita) 641% - 6L4% ! 6L.3%

Source: Stats SA (2014)

The indicators presented above ate not provided as a thorough assessment of the state of the South
Aftican economy. They are intended, however, to emphasise that the implementation of the national
minimum wage comes at a time when the economy is beset by a range of setious economic challenges,
Low gtowti, high unemployment and poot global economic performance all affect the economy’s ability
to respond to shocks, and South Aftica’s economic fragility has been at the forefront of the Panel’s
thinking at all stages of the deliberations.

Thete is extensive wtiting on wage inequality in South Africa, and its magnitude is evident from the data
discussed in this chapter. However, it is itportant to make a few comments here. The 11O (2014c) has
found that the rising income inequality in South Africa between 2007 and 2012 occurted because income
growth in the bottom decile households, which we have highlighted above, had stagnated in real tegms,
while the incomes in the top decile continued to increase, This is compounded by the fact that, in South
Aftica, the shate of income from wages tises significandly in the top three deciles, while soctal transfers
ate the largest shate for the bottom two deciles, and do not enjoy real growth at the levels of wages.
Figute 5 presents a 20-year trend on wage inequality in South Africa. It is clear that there has been a
consistent divetgence between mean and median wages since 2000, with mean earnings increasing while
median catnings remain stagnant.
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Figure 5: Long-term trends in real earnings from the Post Apartheid Labour Matket Seties {Palms)

Real Earnings in PALMS
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Soutce: Wittenbesg (2016)
Note: chare is in constant prices,

4.3, Distribution of low pay

The sections above have provided an overview of the macto and microeconotnic context in the country,
including the income distribution at the household Jevel. This section focuses on the level and
disteibution of wages of those in who are employed, highlighting sectots whete low pay is concentrated
and providing some indication as to the depth and breadth of low pay. Gathering comprehensive wage
data for South Afiica is a difficult task, While SARS has excellent data, these are predominantly for the
formal sectot so this information does not give a comprehensive overview of the labour market that
includes the informal sector. Thus the data used hete ate from the Labour Marker Dynamics Report of
2014 (which is based on the Quartetly Labout Force Sutvey Q3 and Q4( this is the Tafest report for
which thete are wage data, with the prices updated to August 2016 price levels. Because these data include
both the formal and informal sectots they provide a mote holistic picture of wages in the country.

Table 8 is critical to understanding the wage distribution in South Africa, and contains some important
calculations that have underpinned much of the Pancl’s thinldng, Of particulat interest are the monthly
wage based on adjusted houtly earnings, as shown in line three. Under these assumptions, the mean wage
is R9,690 per month, and the median wage is R3,784 per month. A key line fot understanding the South
Aftican wage distribution is line 4 in the table, which excludes agricultural and domestic wotkess, but
includes both fotmal and informal wotkers. Excluding these two vety low-wage sectors gives a bettet
pictute of the wages in the remainder of the economy, These adjustments result in 2 monthly mean wage
of R10,634 and 2 median wage of R4,485 (these arc hourly adjusted figures). The gap between mean and
median wages highlights the magnitude of income inequality in South Africa,
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Table 8: Mean and median wages under various assumptions

Assumptions Mean Median
T Al carnets including zeto eamess RET73 - R3M2
o Feoememmoved | Ras0| R4
o Hourly average ¥45%4.3 (all workets) . B96%0 ' R3784
¢ P&l ex. agri. and domestic *45%4.3 (full-time) | R10634 | R4 485

“Soutce: Finn (2016) calculations from LMDSA 2014 dataset.
Note: F&I means Formal and Tnformal wotkets. All numbers in the box are hourly eaznings (45 houts pet weck x
4.3 weeks per month). Pull-time workers are those who wotk at least 35 houts per week.

A key task for the Panel is to undesstand the wage distribution of those affected by various minimum
wage levels. Table 9 presents the number of workess eatning below four monthly wage levels — R2,500,
R3,000, R3,500 and R4,000, These figures include all wotkers in the named industries, including part-time
workess, and thete Is no income cut-off, As a result, the table presents over-estimates of workers falling
under the vatious minimum wage levels because some of them are on part-time salaries, and the wages
presented here are not adjusted upwards to full-time equivalents.

By these calenlations, 34.8% of wotkers (4.6 miflion workers) earn below R2,500 per month, There is
marked vatiation in the distribution of low pay between sectors — 79.9% of wotkers in private households
(domestic wotkets) carn below R2,500 per month, while 70.5% of workers in agriculture earn below this
level, In compatison, only 16.2% of workers in the electricity, gas and water supply industry, and 13.3%
of wotkets in mining and quartying earn below R2,500 per month.

Considering a wage level of R3,000 per month, 41.6% (5.5 miflion workess) fall below this fevel, including
86.6% of domestic workess and 79.8% of agticultural workets, A wage level of R3,500 per month falls
above the pay of 6.2 million workers, or 47.3% of the workforce, including 90.7% of domestic wotkets
anid 84.5% of agricultural workets, Purthermote, 54.6% of consttuction workets, and 48.2% of wholesale
ahd tetail wotkets eatnh below R3,500 pet moath. Finally, 6.7 million wotkers, ot 51.1%, cutrently earn
less than R4,000 per month. This inclades 92.3% of all domestic wotkets and 86.0% of agricultural
workers,
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Figute 6 is a graphical tepreseatation of the wage coverage detailed in the table above, delineated by
vatious wage levels, It llustrates that appeoximately 40% of all workets casn Jess than R3,000 per montlh,
while 60% of all workers earn less than R5,000 per month (these are houtly adjusted numbers), Excluding
domestic and agricultural wotkess highlights how these employees are clustered at the extreme low end of
the distribution as they generally eatn very low wages.

Figure 6: Cumulative density funiction of earnings calculated as houtly eatnings for all woskers
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All workars Exol. agiculture and dom. services |

Soutce: Finn (2016) calculations from LMDSA 2014 dataset, August 2016 prices.
Note: All hourly earnings adjusted to a monthly wage (45 hours pet week x 4.3 weeks pet month).

Figare 7 gives a graphical indication of where a natiopal minimum wage would take effect at vardous
levels, according to sector. It is again evident how agriculture and domestic wotk have a markedly
different wage distribution from all other sectors, with more than 80% of workets in both of these
sectors earning below R3,500 per month. The disttibuton vaties across the temaining sectots: in
consituction and trade, approximately 50% of workers earn less than R3,500 per month, and this drops
to approximately 40% in mamufacturing, transport, finance and setvices.
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Figute 7: Sectotal wage distribution

Proportion
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Soutee: Finn (2016) calculations from LMDSA 2014 dataset. August 2016 prices,

Figute 8 provides a mote disaggregated picture by smaller standard industsy classification (SIC) sector.
Here, accommodation and food setvices emerges as a low-pay sector, with 60% of employees eatsing
below R3,500 per month, The situation is similar for health and social work, whese 40% of employees

earn below this level,
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Figure 8: Sectoral wage distribution by smaller SIC classification
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Source: Finn (2016} calculations from EMDSA 2014 dataset. August 2016 prices.

Tutning to the manufacturing sector of the economy in mote detail, Figure 9 presents the wage
disttibution according to manufacturing subsector. Here, the lowest-paid sectors ate clothing, textiles and
leather, and furaiture, In both these subscctots, approximately 60% of wotkers eatn below R3,500 per
month,

Figure 9: Wage distribution by disaggregated manufactuting sector

Froportion
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Source: Finn (2016) calculations from EMDSA 2014 dataset. August 2016 prices.
4.4. Special vulnerable groups

44,1, Women

Understanding the gendeted distribution of pay is a critical aspect of income, povetty and inequality in
South Africa. The 2015 Labour Market Dynamics in South Africa Report finds that the median wage for
employed women in 2015 was 77.1% of the wage for employed men, and this persists acsoss the income
disttibution (Stats 8A, 2016}, For the bottom 25% of wage eatners, the median wage for women is only
75.0% of that for men,

Figute 10 presents the gendered distribution of pay. It is clear that the proportion of women eatning low
wages Is significantly higher in certain sectots than that for men. This is particulatly so in mining,

construction and trade.

Figure 10: The gendeted distribution of pay

1. Male 2. Female
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Source: Finn (2016) caleulations frotm LMIDSA 2014 dataset, August 2016 prices.
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4.4.2 Small businesses

Reptesentations to the Pancl emphasised the importance of small businesses to economic growth and job
creation in South Aftica, while highlighting theit relative fragility and sensitivity to wage incteases. The
impact of the national minimum wage on small businesses is a particular concetn, and it is dealt with in
detail in section 5.4.12 of this report. That discussion is informed by the data on small businesses
ptesented here. Table 10 presents an overview of employment by firm size. It is sttiking to note that there
are ovet 4 million employees in firms with between one and nine employees, and a further 1.9 million in
firms of between 10 and 19 employees. FPurthermore, it is important to highlight that 50.3% of the
employees in the 1-9 category and 77.2% of those in the 10~19 category ate employed in sectots covered
by sectoral determinations (SD sectors), Tt is clear from these data that small businesses account for a
significant share of employment in the countty.

Table 10: BEmployment by firm size

Number of Total Number of Employees in 8D Sectors  Proportion of Employees
Employces Employees . in 81 Sectots (%)
I SO o 4073000 . 2048 646 e 503
A C L Asenr o s TI2
9 2290522 [ L Tev0sT 336

“Source: LMDSA (2014) from DPRU (2016),

Figure 11 provides a mote detailed overview of firm size by SD sectos, and emphasises the large share of
many sectors that is occupied by small businesses, Indeed, in agricnltute, contract cleaning, hospitality,
taxi, and wholesale and retail, mote than 50% of fiems have fewer than 50 emplovees,

47




Figure 11: Firm size by sectot
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Soutce: (DPRU and CDSA, 2016)

A note of cautlon — while the data presented above ate for fitms covered by sectoral detesminations, the
small business sector in South Africa is hetetogeneous, covering a vast range of occupations and carning
tevels. For example, small businesses cover both domestic wotk and medical practices. This hetetogeneity
is emphasised in Figute 12, which provides wage distribution by firm size (data sourced from SARS). The
solid lines indicate the monthly wage distribution for employees by firm size, the rectangles cover the
second and thitd quastifes, and the horizontal line shows the median wage. These data suggest that it is
not truc that all small fitms support low-wage workers. Indeed, the wage disttibution Is greatest for firms
with between one and five employees, and the median wage is beitered only by firms with more than
1,000 employees. Thus, while small firms ate a very important point of consideration, it is difficult 1o
ptesent any genetalised facts about them, given the extent of the heterogeneity across the small firm
disteibution. In othet words, while small business considerations are cleatly important fot any debate
about employment in South Aftica, the data suggest that it would be too simplistic to make the atgument
that 2]l small businesses would be dispropottionately affected by 4 national minimum wage; nor can one
say that there is a clear relationship between small business and low wages in South Africa. In this regard,
the impact of vatious minimum wage levels on the smail business sector is discussed in mose detail in
section 5,412 of this Report.
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Figore 12: Wage distribution by firm size
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Source: Rankin (2016)

Data presented by the National Treasuty, derived from the Quastetly Labour Fosce Suivey, suggest that a
significant number of small firms would be affected by the introduction of a minimum wage above
R3,000. This is illustrated in Table 11, which shows the impact on average wages in firms, and the
number of workers affected in fiems of different sizes. The most pronounced effects of a national
minimum wage would be on firms with fewes than 20 employees, For example, for 2 wage of R3 189, just
over 1,45 million wotkets would be affected, while the average wage inerease would be around 23% for
firms with less than 10 wotkers and 18% for fitms with between 10 and 20 workess.

Table 11: Disudbuton of impact of an NMW on average wages and number of affected wotkers by firm size

Tmpact on Average Wages {2015 prices) Numbet of workers affected
Size of fitm s ! e

R1258 | R1886  R3189 ' R4303  R1258 "R188  R3189  R4303

1

bwebers | awk| amh| s dared | wbms[ el ehoss| s der
10-19 wotkers | 1.79%  520%  18.62%  33.98% 217682 422794 804693 984233
2049 workess | 180% | 478% | 1679%  30.71% | 262388 | 489014 922248 - 1132968
>50workess | 145% . 3.80% 13.02%  2361% 518302 924651 1735124 2145624

“Source: LMDS 2014, Wages inflated at the sate of GP1 to 2015 prices, Note that the agricultural sector numbers do
not reflect the increase in 2015 and 20146 of the agricultural sectoral determinations.
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When the distiibution is exanined by sectot (Table 12), a slightly different picture emerges, In firms with
fower than 20 employees, retail and community services are notably affected, as are agriculture,
manufactuting, husiness services and construction.

Table 12: Analysis of wages and affected woskers by firm size and industty
Firm size Industry Workers affected Proportion of wotlkforce
with less than mattic

TRiEes TR 189 R4 303 - RL886 - R3189 R4 303

276 workers * Agricaliure 17740 BT | W00y 90 98%,  o1%
Mindng B4l 4068, 6177 2% B4% G 64%
[ Manufactuting | 56395 14063 138934 3% 6% |  61%
| Utitities 0 2909, 4101 6660:  29% - 3% 3%
Construction  |__89785 161831 202248, 8% 8%, - 80%
 Retall Trade™ "7 190962 438631 BGAGU3 - B7%;  B5% . 54%
Transpore " 52025| 1775 740131 3% Bl SI%
Financial and business 104 4451 184036 216727 3%, 4T%;  46%
| Community services | 205858 | 346762 402 929} 66% . B3% |  50%
| ot L e e M e

“Source: [ FIDS 2014, Wages infinted at the taie of CPI to 2015 prices, Note that the agricnltural sector numbets do
not reflect the increase in 2015 and 2016 of the agricultural sectoral determinations.

The median wages teported are Jower than averages, but still fairly high, However, even median wages
might be upwardly skewed given the presence of 3.3 million very-low-paid workers, The data indicate that
there ate just ovet 3.3 million wotlkets in this group who earn less than R3,000 2 month. About 20% of
these are situated in payroll centres with fewer than 50 employees, as shown in Table 13.
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Tourism R3494; R ‘R3 226 i

Table 13: Median monthly wage by paytoll centre size

Industry 1to5 50 to 10 11 to 50 5110 100 100 to 1000 >1000
N }E(Brlkers wotkels _workers workers weﬂs‘.ef:s Wgrl;ers )
R5391 R3 676 ' R2 882 - “R2 625' o RZ 651 R3 711
" R8752 R6977  RG6988:  R8735 .  RI2Z822  Ri3 498
ST R6023: R5T706 . RG6O12- R6675  R7601. RI2563

R10 011 ":"'”‘:]":_@_6'16' :_ CRI3014 7 RIT948 1 RI4413°

Tinancial Services R27 485 .. R10426 ; U ; :
Government | R6029 | _R13036;  R14788  R12701 |  RI6844
Non-Government :
Comunity : RS 507 R5 359 | R5 426 : R5 731 - R7 528
Seryices. i
. Unallocated | R723  REOTS R5 333 l R
Total ST TRONIZ R6 487 ! RS 566 R5 178 R5 566 - R10 151

Souree: LMDS 2014, \‘%Tagcs inflated at the tate of CPY to 2015 prices. Note that the agricultutal sector sumbers do
not reflect the increase in 2015 and 2016 of the agricultural sectoral determinations.

4.4.3,Care Work and the Expanded Public Works Progtamme

In terms of understanding the distribution of low pay in South Afidca, it is important to consider the
Expanded Public Works Programme (EPWP). The EPWP was launched in 2004/05 and is one of the
responses of the Government to the high levels of poverty and unemployment in the country. It 2ims to
(temporarily} alleviate unemployment through the provision of shott-term, low-paid, labout-intensive
work oppottunities.

As indicated in Table 14 the EPWP sectors have significantly differing daily wage rates, The table also
provides insight into the extent to which the EPWP is responsive to the needs of vulnerable women — a
group pacticularly negatively impacted by poverty, unemployment and HIV (Parenzee and Budlender,
2016). It is important to note here the very low daily wage rates in the care-work sectors — namely the
social sector, community works and non-profit organisations (INPQOs), These tates ate significantly below
the infrastructure and environment and culture rates, and have a cotrespondingly higher percentage of
female beneficiaries. The implications of this low-pay cate work ate discussed in mote detall in section
5.4.8,
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"Table 14: EPWP wage tates J

EPWP 30 June 2014 Women Average daily wage

SCCtor P ppealed Lt

Infrastmctare 61% . R 128.17
“Haviropment and culewre T F%: 7 R10616
Sodalsector U T gm0 . RT532
Commusity works | 8% .. R7236
Non-profit organisations ~  TT%; . RTLOO
Avetageftotals L 68% .. R99.00

Source: Vetten, 2016

Social services in South Africa are provided in part by 2 network of Government-subsidised NPOs, The
Department of Social Development funds between 30% and 70% of the costs of these NPOs, and the
organisations ate expected to find the balance. As a result, there is evidence of widesptead low pay in the
sectot, with wages sometimes falling below the minimum SD rate fot agticulture.

4.4 4.Youth

The youth in South Africa ate seen as patticulatly vulnetable in the labour market, Data ffom the Centre
for Social Development in Aftica (CSDA) emphasise this. In wotk commissioned by the Department of
Labour (Dol), CSDA found that young people ate disproportiopately affected by unemployment,
Dtawing from the QLFS Q2 2016 survey, they found that the youth have 4 labous absotpton rate of
19.5% compared to 40% for the general population; there are 3.5 million youths not in employment,
education or training; 63% of the unemployed youth have been unemployed for a yeat or mote; and there
ate 720,000 discouraged youth work seekets. The 2015 Labout Matket Dynamics in South Africa report
finds that youth woemployment rates are mote than double the rates for adults: in 2015, the youth
unemployment tate was 35.8%, while for adults it was 16.3%. There is a notable gender dynamic, too:
young women have a labour absotption rate of 15.4% and an unemployment rate of 34% compared to _
23.5% and 33%, tespectively, for young men. r

4.5, Minimum wage regulation in South Aftica
451451 'The legislation .

Section 4.3 presented an overview of the wage distribution in South Africa, and highlighted areas of low
pay. This section presents an explanation of the cutrent minimum wage aschitecture in South Aftica, and
telated wage covesage, wage tates and distribution,

The cutrent minimum wage dispensation in South Africa is based on two key pieces of legislation, the
Labour Relations Act (LRA) of 1995 and the Basic Conditions of Employment Act (BCEA) of 1997. The
LRA provides for the right to collective basgaining for almost all employees, and provides the legal
mechanism within which this process occurs. The BCEA Iays out the basic conditions for all employees,
irrespective of theit bargaining council membership, and outlines the process for the introduction of new
sectotal determinations. The BCEA also mandates the creation of the Employment Conditions
Commission (HCC) (Isaacs, 2016).
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These two acts together ontline the wage-setting mechanisms in the country, Bidefly, these compsise:
collective bargaining (CB) through statutory institutions in the form of bargaining councils (BC), and
sectoral determinations (SD) which ate determined by the Ministty of Labour and which set minimum

wages for various sectors and occupations that ate not coveted by collective batgaining (DPRU and
CIDSA, 2016), These two mechanisms ave outlined briefly below,

4.5.2.Collective bargaining

Collective bargeining agreements ate negotiated between trade unions and employer organisations, and
can be extetded by the Minister of Tabour to cover all companies and wotkers in a4 particular sector,
regatdless of whether or not these workets are members of the relevant bargaining council, There are
earrently 46 bargaining councils, comprising 37 ptivate, six public and three statutory councils, Baigaining
councils can make extension agreements to non-party meimbers through ministerial agreements, These
extensions apply to non-patty membets in a sector — that is, the employers are not associated with a
hargaining council, ‘Through these extensions, the conditions of employment agreed to by the bargaining
council can be enforced by agents of the bargaining council, and employers can incur penalties for not
abiding by the agreed conditions.

45,3 8ectoral determination

Sectoral determinations age set by the Ministet of Labous, based on tecommendations by the ECC, and
target areas where workers are considered to be vulnerable, as well as sectors that are not represented by
wortlers’ otganisations, There are cugrently 11 sectoral determinations. Howevet, across these 11 SDs,
there are 120 different wage rates, which makes the system extremely complex (Isaacs, 2016). Table 15
presents an ovetview of the cutrent 5 regime.
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Table 15: Sectoral determination overview

Year and

Sector Oceupation/Other Classification Geographical Month SCh?dl.ﬂeS
Areas Within
— - N Iotroduced
Domestic workets ‘ © T August
M Aedn a2
Private security : Artisen, Clerical Assistant (4 , ‘
i peades), Cletk (4 grades), Drives | !
(3 gtades) General Worker (2 . 1,2and 3 : NOVH;:;; 57

grades) Secutity Officer (4
. grades), Other .

t
[
i

Taxi Taxi Drivers, Admin, Rank . )
_ ' Mats,hall and Other All July 2005 4
T i e Eiisant Manager, Grabies, e
Cletk, Displayer, Driver (4 . i
E Ggrades‘)‘; Forklift glpcrator, i I reh
I eneral Assistant, Manager, ; ehrua
' Merchandiser, Secu;ity Gufxd: I AandB ) 20(1)?’: 36
. Sales Assistant, Sales Person, ; i
i Shop Assistant, Supetvisor, : !
R L .. Taainee Manager | e e
Forestry L AL . An: March2003 1
_Contract cleaning Al ,BandC | May1999 3
Farm workers i December
Hospitality workers Less than 10 employees, and * All - May 2007 2
B : _ ote than 10 employees ; SR e
Learnetships NQF 1 to 8 with credit i :

Renersbps  cbuatament 0-600 @ grades) MLy Jemezomt W
Expanded public ﬁ All : AL Novewber 1
_works programme . . S T
Small business sector All All November 1

e S, o - 1999 _
Chitdren ia the [ '
petformance of ‘ Al August 2004 1
advertising, artistic i

oand culmsalaetivities | 1 e
Civil engineering Task grades 19 - All March 2001 9

(discontinued)

Source: Information coliected from ECC teports and Sectoral Detesminations,

DPRU (2016).

available at www labout.pov.z

2

Table 16 contains the wage ranges fot the various SD sectors, The Domestic Workers SD is the lowest of
all the rates at R1,813 pet month for a full-time workes, ‘This is followed by private sccurity at R2,067 pet
month, and then agriculture and forestry at R2,607 pet month. Across the SDs, the mean wage is R3,192
per month, and the median wage is R2,396 per month. Tt is also impottant to note that the current SD
system covers a large numbet of workers, estimated by these calculations to be 5.1 million workets.
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Table 16: Wages in SD sectots

Wortler .
Category — Lowest Slcct,mal Highest 'Sectloral Mean Median Numbet Y% of total
Determination  Determination of

sectoral Wage Wage employees
d .. Wage Wage Wortlcers
Jdeterminaton y . , _

 Agriculture . R2607,  R2414 | R2175: 668048 = 51
Forestry L Rze07: R2231: RISBS | 3870 03
Domestic R2065: RIG71. RI350 1131424 8.6
Wotkers - e b e
_Private Security (R6I55 | R3995| R3137 523870 40
Wholesale and RG506 |  R4558 R3I171 . 1382320 10.5
Retail R T N S

Taxd ' R2823 | 253358 L9
Hospitality . R3935  R2719 . 333686 2.5
Contract R3122| R2938| R2196 | 24372 5.7
_Average / Total ; R2522 | _R362¢,  R3192  R23% ; 5075109 386
Soutce: DPRU (2016)

Figure 13 depicts the coverage of the various minimum wage systems, Approximate 4.9 million workers
{46.0% of employees) ate covered by a sectoral determination, while 1,5 million workers (14.3%%) are
covered by public sector collective bargaining agreements, One million workess (9.9%) ate private sector
wotkers covered by trade union agreements, and a further 800,000 (7.6%) private sector workers are
covered by bargaining council agreements. This leaves 22.3% of the workforce (2,4 million workers) who
are uncovered by any form of minitoum wage protection, It is important to note that this sample only
includes those employees who eatnh an income that is below the BCEA cut-off, which was set at
R205,433.30 per annum in 2014, The sipnificance of the cut-off is that all sections of the BCEA,
including the SD provisions, apply to workers earning below this level, Thus the sample reflected in
Figute 13 includes approximately 10.5 million workets, which represents about 67% of the total number
of employees in the couatry (DPRU, 2016},
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Figare 13: DPRU minirmum wage coverage

Sourcer DPRU and CDSA (2016)

w Uncavered (2 355 142)
® Bargaining Council Private (793 827)
n Public Sector (1508 423)

* 5D (4 870 884)

a Trade Union Private {1 048 784)

Table 17 disaggregates the uncovered wotkers outlined above into scctots. The latgest propottion of
uhcovered workers, at 31%, arc in the manufactuting sector (719,467 workets). At 29%, the construction
sector has the second-highest number of nnicovered wortkers (648,839 workers). This is followed by
financial setvices, at 26% (613,799 workers),

Table 17: Uncoveted wotkers by industry

Industry

e A A b o b SRS

Agnculture

Manufacturing

Utlities.

Construction
Transpott, stotage and communication

Private households

Otber
Total

Number Percentage

ihanicial services

46 951 0%
e e GG
e e
i

PR

250814

e
164z |

2355042, 100%

SD wages ate saised petiodically by the Minister of Labour, based on recommendations by the ECC.
Figute 14 charts SD wage rates over time for the 8D sectots, It is clear that all sectors have seen nominal
wage growth in the past decade, while agriculture and forestty saw step-jump incteases in 2012,
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Figure 14: DPRU minimum wages
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Source: DPRU and CDSA (20146)

Figure 15 shows that agriculture has seen an inctease of 90%, forestty 81% and domestic work 41%. The
conclusion thar emesges from these figures is that the SD mechanisin is effective at incteasing real wages
in tatgeted sectors.
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Pigute 15: Real minfmum wage by sector

T T T T T

T
0 20 40 60 a0 100

mean of Reallncrease
MR Agricutture EBE Contract Cleaners
= Domestic Workers Foraestry
Hospitality Private Security
4 Tax BREE Wholesale and Retall

Soutce; IMDS (2014), DPRU (2016) calculations.

Note: The growth rates listed above represent the real minimum wage increases for each

SD from the time each SD was established — i.e. the Contract Cleaning SD increase of 22%

is measured from 1999 1o 2015, while the Hospitality SID increase of 13% is measured from 2007 to 2015,

4.6, Conclusion

This chapter has presented an ovetview of low pay in South Afsica. The general finding is that wages ate
low, and there is significant vartation in mean and median wages between sectors. In addition, a large
number of employees wotk outside of any formal wage coverage, Poverty is persistent and deep, A key
point is that the decision to implement a national minimum wage has been taken in 2 highly constrained
macroeconomic envitonment with Jow growth, Secondly, wages remain low, with certain sectots such as
agriculture and domestic wotk receiving extremely low wages. Wage inequality is persistent and growing.
Furthermote, small businesses, youth and the EPWP ate ateas of particular concemn in tetms of
vulnerability and low pay. Furthermore, the cusrent minimum wage systein of collective bargaining and
sectoral determination is extremely complicated and fragmented. This notwithstanding, there is evidence
that these wage sctting mechanisms have been successful in meaningfully raising wage rates in certain
sectors, such as agticulture and forestry.
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5. Choosing the level, and transitional arrangements

5.1. Introduction

This chapter looks at the relevant research that informed the decision of the Panel. The chapter examines
the macroeconomic consideration and possible outcomes of the proposed level, Tt also talks to some of
the ateas of concern such as small business and vulnerable wotkets,

5.2. Ovetrview

Having consideted all of the evidence before it, and having regard for the challenge of addressing low-
wage work in South Aftica, while at the same time ensuring that employment cteation remains at the core
of South Africa’s economic policy, the Panel recommends a national minitmum wage of R20 hour,
equivalent ro approximately R3,500 per month {see Table 18), subject to the conditions and exemptions
as detailed in section 5.3.5 of this report.

‘Table 18: The National Minimum Wage _
Hourly wage Weekly wage (40 houts/week) Monthly Wage (4.3 wks/month)

urEries

R e, 800

R340

Working hours should be informed by the content of Schedule 1 of the BCBA (“Procedures for
Progressive Reduction of Maximum Working Hours”), The goal of the Schedule is to teduce the wotking
hours of employees to a 40-hour wotking week and an eight-hour day (whether through collective
bargaining or sectoral determination), having regard to the impact of such 4 reduction ot employment
and employment opportunities. Although the Schedule requites the Department of Labout to consult
with the ECC and report within 18 months after the BCEA came into operation, this has yet to happen.

We propose that the initial level be announced by the Nedlac Committee of Principals and be included in
the legislation epacted to introduce the National Minimum Wage Rule. We tecommend that an initial
level of R20 per hour be announced as soon as the CoP has agreed on this proposal, and that it be
enacted in 2017, Any adjustments to this level need be carefully evaluated against the evidence of the
impact of the introduction of the national minimum wage, In tlis chaptet, we outline the evidetice that
we harnessed to reach this level for the national minimum wage. The chapter also clatifies the tmeframes
that the CoP needs to consider

A phase-in petiod is recommended for workers in agticulture and domestic work, and for other sectots
on application and for a limited time period only. We tecommend that transitional arrangements be putin
place for phasing-in (with a4 tiered NMW) for a maximum petiod of 24 months from the date of
implementation, These recommendations are fleshed out in this Chaptet, and the rationale is outlined.
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5.3. Level and transitional arrangements

5.3.1. Considetations influencing the Panel

A national minimum wage set at the approptiate level is an ¢ffective policy instroment and can play a
positive role in addressing exttemely low catnings levels, wotking poverty, and the broadet challenges of
poverty and inequality, However, it cannot bear the butden of single-handedly solving the huge ihequities
in our labour market and in our society. To achieve its fufl impact, 2 nadonal minimum wage has to be
accompanied by an appropriate set of other social and economic policies.

Using an TLO framewotk, based on the broad lessons taken from the intetnational expetience (see
Chaptet 3), the Panel took the view that, to be effective, the following were the ctitical considerations
which should inform how best to implement the first nationial minimuam wage for South Africa:

» The wage level should be set at an adequate level that takes into account the aeeds of
workess and their families, as well as economic factors,

e The strategy should be to have broad legal coverage, affording protection to most ot all
workets in an employment relationship.

e ‘The policy should be accompanied by effective application measures to ensute high
compliance with the minimum wage.

e The mechanism to set the minimum wage should have the full participation of social
pattiegs. :

This chapter is focused on the first of the issues included above: the level.

The Panel was fortunate to have access to a wealth of research on the South Aftican labour market, a set
of excellent studies which have been undertaken specifically to consider the issue of 2 national minjmum
wage in South Africa, as well as evidence on the international expetience with a pational minimum wage.
The Panel sought to fill in gaps through engagements with other stakeholders and Interested pasties. A
comprehensive description of the Panel’s engagements with reseatchets and stakeholders is described in
Chapter 2.

Choosing an apptoptiate level of the national minimum wage needs to balance two opposing issues. On
the one hand, it needs to be set at a level high enough so that it acts as 2 meaningful wage floor and has
an effective and positive impact on addressing poverty and inequality. On the other hand, the level has to
take account of the possible negative impacts. Here, the disemployment impacts ate patamoufit.

Tntesnational evidence suggests that these disemployment impacts are often overstated. Empitical
evidence s quite unequivocal. The concerns of a disemployment effect resulting from the introduction of
2 national minimum wage have not been borne out in the many eropirical studies that have been done
(Belman and Wolfson, 2014; Kuddo & 44, 2015). However, potential disemployment is a very real
concern in the context of unacceptably high levels of unemployment in South Africa. The NMW must
not contribute to a significant inctease in the level of unemployment.

The NMW is being proposed and could be implemented 2t a time when the economy is experiencing
many challenges, including low economic growth (see Section 4.2.2). 'The level at which it is sct and the
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proposed implementation path needs to be cognisant of this, and ensure that its negative impacts on:
firms and employment are minimised,

The major rationale for a national minimam wage is to set an eatnings floor that ensures substantve
eatnings support to vulnerable wotkets at the precarious end of the labout market, We confront a cruel
itony hege in that it is precisely the most vulnerable in the laboutr market who ate most at tisk of
utemployment if the national minimum wage is set at a level is that too high, This is a consistent theme
in the intesnational and South African literatuze, and weighed heavily in our assessment of visks.

5.3.2.Level

The Panel concluded that, in general and in line with much of the empirical work internationally, there
were teal henefits to setting a reasonable minimum wage, While there are tisks of erpployment losses,
there is little evidence to support undiffercntiated, inexorable and large employment Josses across the
boatd.

The setting of a national minimum wage involved the detertnination of a meaningful level at whicl: the
first NMW should be set. This process of deliberations was based initially on the minimum wage ranges
ptesented by the Nedlac constituencies of R1,993 to R4,500 per month. However, the exact placing of
the NMW within this range is non-ttivial. The proposed numbes is intended. to be just below the
thteshold where the effects on employment change from benign to negative,

In reaching the recommendation that the first vational minimum wage for South Africa be set at a level
of R20 per hour (R3,500 per monthy), the Panel carefully considered all of the evidence, debated the issues
at length and reached what we believe 1o be a catefully consideted level, Given the wide minimum wage
tange proposed, and the disemployment and other effects associared with the various proposals, the
Panel considesed several key aspects related to the wage level, These were: the wage disttibution in South
Africa; poverty lines and a fiving wage; employment effects (particularly on small businesses); effects on
vouth employment; and affordability

5.3.3. Timeline for implementation

Assuming that new legislation is to be introduced to establish the NMW Rule, we propose the following
timeline (see also Figute 16):

* By December 2016:

o Agseement by the Committee of Principzls on the NMW level and publication of
the proposed rate and basic details of the NMW system; agreement reached on the
tule and draft legislation prepared for Patliament.

o By 1 July 2017

0 Legislaton ¢nacted and the Decent Work Commission/NMW Expert Panel and
secretatiat established; rolling ocut of an extensive public campaign and training
programme; setting up of ICT systems and modernising the administtation of the
NMW system. We propose that the initial level (R20) take effect subject o any
transitional arrangements that have been permitted; compliance should be achieved
through technical assistance and persuasion (no sanctions by way of a fine in year 1
and yeat 2)
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1 July 2017-30 June 2019
o Applicable transitional atrangements in place, and compliance aided through
technical assistance and persuasion.
1 July 2019:
o Universal covetage of the NMW, Enforcement to inclade payment of a fine for
non-compliance.
“The Panel believes that, as far 4s is possible, consideration should be given to compressing the
timelines fot the institutional and legal tequitements. The Panel does, however, believe that a 2-
year period of adjustment is needed to monitot the effects of the NMW and to minimize the
risks of negative employment itapacts.

Figuze 16: Proposed timeline for Implementing the MNW

Tn the event of an unforeseen delay in establishing the rule and the NMW Commission/NMW Expett
Panel, nsing the BCEA mechanism to introduce a general sectoral determination could be considered as
an interim measure.

The debate on the impact of the national minimum wage has focused on the likely employment impacts.
While these are no doubt impottant, the Panel believes that any negative employment effects can be
significantly ameliorated by ensuring that the following three ptinciples ate built into the architectute of
the system:

The introduction of the system should be undertaken in a manner which provides fitms with a
sufficiently long petiod of time to enable them to adjust to the national mihimum wage. In other
wotds, the adjustment ptocess should be sufficiently flexible.

The system should be designed so that it is predictable, and fitms and workers cant have 2
teasonable amount of certainty about how the system will opetate.

Any adjustments to the initial level of the national minimum wage should be evidence-based,

The Panel believes that the timeline for the introduction of the national minimum wage outlined above,
and elaborated on below, ptovides a sufficient period of time for firms and wotkets to adjust to the new

system.
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5.3.4, Transitional arrangements

A phase-in period is recommended for wotkers in agriculiure and domestic work, and for other sectors
on application only and for a limited time petiod only, We recommend that transitional atrangements be
put in place for phasing-in (with a tiered NMW) for a maximum petiod of 24 months from the date of
implementation, as follows:

» Fatmer Wotker and Forestry sectoss (subject to Sectoral Determinations 13 and 12 tespectively)
® Year 1 (2017) — the greater of 90% of the NMW, or the relevant sectoral
determination. Given the vulnerability of this sector to disemployment cffects, and
the evidence that previous increases in the minimum wage level have resulted in job
losses, any adjustment to this tier needs to be carefully considered based on a careful
evaluation of evidence gencrated from the itnplementation of the NMW,

*  Domestic work sector (subject to Sectotal Determination 7)
= Year 1 (2017) — the greater of 75% of the NMW, ot the rtelevant sectoral
determination. Any adjustment to this level der should be made on the basis of
evidence on the impact of the introduction of the NMW.,

The Panel strongly believes that any transitional artangements should have effect until 2020 at the latest,
After this period, the objective of universal coverage of the NMW system should be achieved, Any othet
transitional arrangements for sectots and industries that are curtently covered by sectoral determination
or bargaining council agreements should be petmitted only on application to the Minister of Tabour,
advised by the ECC and after consultation with Nedlac (2016: 6). Such arrangements must be objectively
justifiable and requite progressive phasing-in of the NMW level,

5.3.5.Exemptions
Temporary Exererptions

‘The Panel recommends that the national minimum wage system should, both duting the transition phase
and thereafter, have a process by which the Minister, advised by the BECC or the NMW
Commission/NMW Expert Panel, and in consultation with Nedlac, is able to exempt, temporatily, firms
ot industties facing economic hatdship. The Depattment of Labour needs to begin setting up processes
for-such exemption applications, which should be simple and efficient. The exemptions process should
be desigaed around the following principles:

»  Exemptions must only be made available to firms in significant economic distress,
e The exemptions process must be efficient and timeous.
* The exemptions process must be based on approptiate and verifiable documentary evidence,

Permanent Exemptions

The Panel recommends that own-account wotkets, and paid or uopaid family workers in informal
enterprises ate permasnently exempt from the NMW,
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5.4, Key considerations
5.4.1 Needs of workers and their families

There ate high levels of poverty, Jarge numbess of working poor and high dependency ratios in South
Africa, Motcover, in line with broad income inequality in the overall population, wage inequality is very
high and increasing. While cognisant of the fact that the minimum wage alone cannot solve South
Africa’s wage inequality or poverty challenges, the NMW level must be mindful of the living wage
tequired fot a dignified life.

54.2.Povesty

The low-earnings profiles discussed in Chapter 2 show that cutrent wage levels ia South Africa do not
meet the needs of families and ate not sufficient to raise families above the poverty line. As we saw in
Chaptet 4, it is estimated that 50% of households with a wage carnes live in poverty and that wage
income is the most impottant source of income for the bottom 50% of households (Isaacs, 2016).

Table 19 shows estimated povesty lines in South Afyica as at Februaty 2016. This data shows that an
employee would have to earn at least R4,400 pet month to cleat the working poverty line; for houscholds
the level is closer to R5,500 per month, In contsast, as at July 2016, 50% of wotkers earned R3,790 or
below (wage caleulated at hourly average), implying that many families live below poverty levels. This is
further exacetbated by the low labour fotce participation in poor households, Many have only one eatnet,
and many othets have no wage eatnet at all, Refetring back to the average household size In Table 5, and
using the upper poverty line in Table 6, a minimum wage at R4,050 (which is R779%5.2 metnbers) would
be needed by a family in the lowest quintile to escape poverty, and a minimum wage of about R3,200
would be needed for a fanily in quintile 2 to escape povetty.

Table 19: Updated poverty lines (Febtuary 2016)

Poverty Li:'{e ‘‘‘‘‘ R1 386
“Household povesty ine (family of fowr) ... R
Wosking poor line | R4 317

. . - R S PO e I—— et
Soutce: Isaacs, (2016), Updated from Finn (2015) usitg NIDS Wave and LMIDSA datasets. Febtuaty 2016 Rands,

With the above information in mind, Table 20 presents mote detailed information about household-level
income. Read with ‘Table 19, it is clear that only households in quintiles four and five eatn above the
household-Tevel povetty Jine, while the houschold incomes of quiatiles onc and two ate significantly
below the poverty line,
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‘Table 20: Household size, distribution and income across quintiles

~ Poor Non-Poor Al
" Quintile 1 Quintle 3 | Quintile - Quinte | Quintle
Share of Households i A% W% 20%  20%  20%  100.0%
Numbet of People (000s) | = 16306° 12867 89791 = 7640 G483 52275
Shate of Population L BL2% 0 2A6% . T2% . 146% | 124% 100.0%
Ave. Houschold Size | 52 . 281 24 2.1

Ave. Mopthly Household Tncome |~ R1671:  R3125 1 R4169 - RT317 | R24 090

_ Ave. Monthly | R1491; R3117| Ri2509 K
Soutce: DPRU (2016)

5.4.3.Social wage

While wages are low relative to living levels, there are arguably some offsetting effecis from the social
wage spending by Govetnment. About 35% of South Aftica’s budget is spent on programmes tatgeted at
the poor, including free basic education, health care, water and electricity, and income support grants for
childten and the elderly,

5.4.4.Inequality

The South African labour market, similar to the broader populaton, has very high income inequality.
Black Africans and coloured people comptise the largest proportion of people living in poverty (59% and
56% of each population respectively) relative to Indians and White people (37% and 22% respectively),
which increases the importance of addressing low wages from a social justice pesspective.

Typically, in countries with high income inequality, the mean wage will be disproportionally higher as
high-income earners pull up the average. In South Africa, mean wages ate higher than median wages, and
growing at a fastet rate, South Africa had the lowest median to mean tatio of wages compared with other
countties studied, indicating that wage Inequality is higher here, This Is further evidence that thete is high
and 1ising inequality in the ranks of the employed. An NMW alone is aot going to arrest this trend.
However, linking minimum wages to the level of general wages could increase the likelihood that low-
paid, vulnerable wotkers’ income is not left too far behind, !

Figure 17 provides a graphical representation of the median to the mean for 4 range of countries. It is

striking that, of this sample, South Africa has the lowest ratio, falling below compatator countties such as
Swaziland, Mexico and Brazil.
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Figute 17: Median to mean wage tatios
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5.4.5.Employment effects

The Panel acknowledges that an NMW set above affordability levels could have negative employment
effects. This fisk cannot be taken lightly, given the vety high unemployment tates in South Aftica, and the
tecognition that employment is one of the most importatt ways in which poverty can be addtessed. It is
not necessatily true that the mere presence of an NMW will lead to reduced employment opportunities,
but the potential of such an eventuality was one of the foremost considerations in the decision about
both the level and implementation path fot the NMW.

Employment impacts of the NMW arte difficult to forecast abead of policy implementation, The different
tesearchets who presented findings to the Panel came to differing conclusions regatding the potential
impact of the NMW on employment levels, South Aftica has a complicated labour matket with huge
wage inequality and great heterogeneiiy in the levels of wages. The Panel paid detailed attention to the
potential coverage of any national minimum wage actoss this heterogeneity. Tt is this evidence that is at
the heast of all of the discussions of exemptions, tiets and phase-in petiods.

The international literatuce shows that the aggregate cffect of the implementation of the NMW on
employment is matginally negative or neutral, often statlstically undetectable and sometimes positive
(Iszacs, 2016). A review of global studies has shown that minimum wage-employment elasticities are
relatively benign based on international evidence, although this comes with a strict caveat that it is not a
result which will hold for any level of 2 minimum wage inctease,
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Empirical evidence suggests that different country contexts matter, and that developing economies may
tespond to minimum wages differently to developed ones (Isaacs, 2016). Putthermore, the impact may
vary across industties and regions, as well as across different labousr categories (age, gender,
skilled /unskilled, private/public, formal/informal, ete.). This research makes the point that the limited
employment cffects of minimum wages should not be surprising given that: a) fitms have multiple cost
npurs, not just wage costs; by fizns adjust to wage incteases fn a variety of ways including productivity
increases, slight price tises, wage compression and teduced profit margins; c) teducing the number of
employees is oftent not the most efficient mannet of cutting costs, while maintaining output Jevels can
spur greater spending and demand for goods and services in the economy.

Even within nartowly defined sectoes, fixms exhibit matkedly heterogeneous responses to shocks such as
this. For example, thete has been detailed research on firm-level response to trade liberalisation, and this
research finds divergent responses by firms to the shock of international compettion (Melitz, 2003;
Bernard, Redding and Schott, 2007). What is important to note in this regard is that while the data do
identify certain scctoss that are more vulneszble fo the impositon of the NMW, it is likely that these
sectors will exhibit heterogeneous responses to the minimum wage, and that caution must be taken when
presenting any sector- ot industry-level generalisations,

Computable General Equilibrium (CGE) models presented to the Panel suggest material employment
losses, even at the suggested NMW level, but these depend on the employment elasticities assumed
(DPRU, 2016). Some sectors exhibit much higher vulnerability to disemployment effects. We have some
evidence of minimum wage sctting in South Aftica opetating within this benign range, Rescarch has
found that minimum wage adjustments in South Africa have not had significantly negative
disemployment effects in general, with the notable exception of agriculiure.

Conceptually, there is a beaign range for a minimoum wage level, and an NMW within this range will not
have significant nor large disemployment effects, However, an increase beyond this range could lead to
loss of employment. This is illustrated in Figure 18. The key challenge is that the thieshold beyond which
the NMW could tesult in job losses is not predictable, and will differ across sectoss. The only way to
discover this level to is progressively raise wages and catefully monitor employment effects.
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Figute 18: Minimum wages and employment - a theotefical construct
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This benign level is likely dependent on the sectos, with sectors that have vety low wages, such as
domestic work and agriculture, being most vulnetable, In scnsitive sectors where minimum wage
incteases have been latge (such as in agticulture), employment losses ensued (DPRU, 2016). On
introduction of the minimum wage in the agticulture sector, which increased wages by 17%, just under
200 000 jobs wete lost, and employment never recoveted to pre-minimum wage levels. Vulnetrable sectors
can be adjusted fot in the framework by tiering the wage to accommodate sectors perceived to be mote
vulaerable, and adopting a cautious and flexible approach to implementation.

5.4.6.Genetal level of wages

Section 4.3 provided a detailed examination of the nature and extent of low pay in South Aftica, It is
worth summatising again some of the key data presented in "T'able 8. Sotme 6.2 million wotkers (47.3% of
all wotkets) earn below R3,500 per month, and there is matked variation in the distibution of low pay
between sectots. Of workers in private households (that is, domestic wotkers), 90.7% carn below R3,500
per month, while 84.5% of workers in agriculture eatn below this level, In compatison, only 23.9% of
workers in the electsicity, gas and water supply industry, and 18.2% of workets in mining and quartying
earn below R2,500 per month.

The Panel considered economic and affordability ctitetia, starting with the agpregate level of wages.
Benchmatks included the mean and median level of wages in the economy, and the relationship between
the two. Globally thete is a wide varation in the levels at which NMWs are set telative to mean and
median wages. Table 21 shows ranges of ratios of the NMW to mean and median wages actoss selected
countrics. NMWs can be as high s 1 times the median and as low as 0.32 times the median, Settings
celative to means also vary widely, with ratios as low as 0.37 and as high as .69 observed. In 2015, the
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i average minimum-to-median wage ratio actoss a set of countties was at 0.67 and the average minjmm-
to-mezn ratio was at 0.51 (DPRU, 2016).

Table 21: Observed tatios to means and medians

Ratio . . Min Max
{ Buropean countries o
0.50
_NMW o mec e 0.61
_Emetging economies '
NMW to mean 077
NMW to median L LO05

Source: DPRU (2016) from the IT.O

In conttast, when looking at minimum to median wages, South Afvica is above avetage in the sample
presented in Figure 19, However, this is more a result of very low median wages, mose than an indication
that the minimutn wages ate higher than in the comparator countries,

Figure 19: Minitnum to median wape ratios
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Deliberations on the apptoptiate wage level drew heavily on the wage and income distribution data
presented in Chapter 4 of this tepott, This section highlights the extent and magnitude of low wages in
South Aftica, 2nd the particular concens around certain sectos such s agriculture, domestic and care
work, and manufacturing, This analysis informed the development of Table 22, which presents mean and
median wages in South Africa in August 2016 prices, and adjusts for the impact of the low-pay sectots.
The discussions wete further guided by the empitical modelling evidence presented to the Panel by the
tesearch teams, as well as the comparative and historical implementation of minimum wage tegimes in
other countries, as detailed in Chapter 3,

Table 22: Mean and median wages in South Africa

Assumptions Mean R) Median (R)
1. All earners including zero earness . 8773 | 3442
2. miéro camers“femoved . - T ! ' 'éva'io ! . 3-476

3, F&I ex. agtl. and domestic *45%4.3 (full-time)

10634 4485

Soutce; Finn (2016), caleulations from LMDS (2014)

As. discussed elsewhere, the median wage is a more apptoptiate measure in South Afiica than the mean
wage, due to the vesy high wage inequality which biases the mean vpwards, Drawing from Table 22, the
proposed wage of R20 per hour or R3,500 per month is approximately 0.78% of the median wage for the
formal and informal economy, excluding agriculture and domestic work, and adjusted for an houtly wage
{line 3 above) as at August 2016. This is largely in line with broad international experience. As outlined in
Chapter 3, the ratio of minimum wage to the median in developed countties is genetally between 0.35 and
0,60, and fot developing countries, with higher levels of wage inequality, this ratio is between 0.68 and
0.82, 'Thus, our proposal fits well withia the international notms,

Table 23 shows the profile of mean and medians of wages in South Aftica. It shows how each NMW
level would compare with means and median.

Tabile 23; Bstimared mean and median of wages as at July 2016
Assumptions R2500

¥

R30G0 R3500 R4000
Ratioc of wage ° . : A §
to: Mean | Median | Mean . Median | Mean . Median . Mean ! Median | Mean = Median

: | :
i 3 i ; 1

|
o
]
|

Bl ‘
agticulture and | 10634 . 4485 0.24 | 0.56
domestic : i . :

" Sousce: Finn (2016), and NMW Banel caleulations

0281 0.67] 033, 078 0380 0.89

?
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The ratio that is relevant for setting the NMW will depend on decisions about which sectors ate covered
and to what extent. However, a cursory glance shows that at R4,000, the NMW would be high relative to
median wages, and that the ratio would be well in excess of what has been obsetved globally. On the
other hand, R3,500 is affordable relative to international averages on a minimum to median basis. Tt is
interesting to note that even with the most conservative wage estimates, a high R4,000 does not reach the
minimuin-to-mean international average of 0,51,

Figure 20 presents the minimum-to-mean and misimum-to-median wage ratios for a sclecion of
comparator countties and presents the South African ratios for a minimum wage of R3,500 per month,
While the minimum to mean ratio is refatively low, the minimum to median ratio is broadly in line with

the comparator countries.

Figure 20; Minimum wage tatios
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Source: ILO Global Wage Database and own calculations
5.4.7 Macroeconomic considerations
Affordability
Another way of measuring affordability is by assessing the potential tise in the wage bill across sectots on
introduction of 4 national minimum wage, Table 24: Impact of NMW setting on sector wages shows the

estimated rise in wages actoss sectots if the NMW wete set at R2,447 and R3,400 in 2014 (DPRU, 2016)
and illustrates what an equivalent NMW setting would be in 2016 prices.
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Table 24: Impact of NMW setting ot sector wages
Wagelevel .
Inflation increase, Q014-2016)
2016level
Simulated Wage Increa
Agdagore
. Mining & quacrying
Mamufactuting
Electricity; gas and watet supply

g 148%

[ON

" Construction
Wholesale and Retail Trade
“Transpost; stosage and communication

Financial Services . .
Community, Social and Persorial Services
Private Households )

Source: DPRU (2016)

Consistent with the distelbutions of low catnings, the sectots whose wage bills would be worst affected by
the NMW ate the agticulture and private houschold sectors, At an NMW of R2,800 wages in these
sectors would tise by an estimated 14%. The other sectors would see wage biils tising by atound 5.0% ot
Jess. At an NMW of R3,900, agticulture and ptivate household sectors would see wages tising by over
30%, The next wotst affected sectots (social and construction) would see wages rising by arouad 10%.
Wholesale and retail ttade, transpott, stotage and communication, manmufacturing and financial services
would see wages tising between 5% and 10%.

With the exception of agticulture and private household sectors, modest wage Incteases would be
expetienced by the economy as a whole at an NMW of atound R2,800, However, an NMW set at R3,900
would create higher increases in overall spending on wages across a wider spread of sectors. These impact
estimates argue for caution at mooted tates closer to the R4,000 matk, and argue fot coasideration of a
tieted system to lessen the impact on the vulnesable domestic wotk and agriculture sectors.

This type of analysis again highfights the degree of shock to employets in the vulnerable sectors
(agticulture and ptivate households in particulat) of a minimum wage set at the curtent R3,500. This adds
to the argument to exescise caution with respect to the implementation of the NMW in these sectots, and
suppotts the proposed tiering system.

Cutrent environment

The South African mactoeconomic environment is challenging. It is ctitical to point out that the ptoposal
for the implementation of a national minimum wage comes at 2 time when South Aftica is faced by a
vatiety of serious, intetrelated economic challenges, including high levels of unemployment, very low
gtowth and global economic uncertainty, smong othets (see Section 4.2.2). The Panel considered the
potential implications of this contextual epvironment on the impact of the NMW, especially on
employment levels, The Panel believe that this watrants a mote cautious apptoach, and suppotts the
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extended timing with respect to when employers are expected to comply and the provision of a
mechanism to apply for temporary exemption for employers experiencing financial difficulty.

Potential long-term outcomes

Much of the Panel’s analysis undetpinning the determination of the minimum wage level is based on
excellent microeconomic data, as presented in Chapter 4 and clsewhere in the report, These data ate
robust and generally accepted as an accutate picture of South Africa’s labour matket, and especially the
patterns and disttibutions of wages and earnings. There is agreement on their reliability across the parties,
and this means that the data have been most useful in examining the various possible wage levels,

The disagteements between the social partners ate essentially on how firms, and the economy mote
generally, will adjust to the introduction of an NMW. In reaching 2 view on how the economy will adjust,
the Panel had to tely on macrocconomic modelling undettaken on behalf of Labout and Governiment.
Usnfortunately, the macto models took the analysis into less certain tertitory, Unlike the microeconormic
data, which are cross-sectional and largely descriptive, the macroeconomic models ate underpinned by 2
set of normative assumptions about how the South African economy operates, Furthermore, by their very
construction, models can only provide a guide to how the economy will adjust, This is complicated by the
fact that the models presented to the Panel ate based on materially different assumptions, and provide
maskedly divergent predictions about the behaviour of the economy, Of coutse, since these models all
lock into the futute and attempt to predict the impact of the NMW, it is not at all surprising that they
generate very different sets of results,

The Univessity of Cape Town’s Development Policy Research. Unit (DPRU) used the Computable
General Bquilibtium approach to estimate the impacts. The DPRI’s chosen CGE model has been
ctiticised for being biased towards indicating job losses and a fall in aggregate demand at any minimum
wage level, It has been argued that “CGE models and assumptions made cannot, by design,
accommodate non-negative consequences from an increase in wages” (Storm and lsaacs, 2016),
Accotding to CGE maodels, fitms essentially have only two options available to mitigate wage increases —
cither they redace employment by substitudng wotkets for other factors of production, of they can
increase prices, thus passing the burden to consumers Paww, 2009). This is in direct contrast to empirical
studies, including those conducted by the DPRU on the South African labour market, which show much
mote diverse outcomes from the inttoduction of minimum wages. Indeed, the international experiences
do not beat out the predictions of wide-scale job losses that are suggested by the GCE model (see
Chapter 3). Moteoves, the CGE model is highly depeadent on assumed employment elasticities, about
which these is no consensus, which makes its vesults more difficult to interpret,

The University of the Witwatetszand’s National Minimum Wage Reseatch Initiative (NMWRI) estimated
the impact of various NMW levels using the US Global Policy Model (GPM). To illastrate a broader range
of options that could be employed to tespond to the introduction of an NMW, they present a survey of
numerous meta-analytical and statistical studies presenting the impact of the NMW on employment in
about 70 countries. They compate results from the meta-studies with the Dynamically Integrated Macro-
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Micto Simulation model of South Africa'® (DIMMSIM) and the United Nations Global Policy Model
(UN-GPM)! and ultimately come up with the proposals of adjustments presented below. One of the key
ways in which the DIMMSIM model differs from the CGE model is that it allows for positive benefits
from the implementation of a minimum wage through productivity increases in workers, and positive
externalities from the greatet income share of labout.

To summarise, the Panel was left with three sets of “conclusions” that can be dtawn from the
mactocconomic modelling work undertaken:

o The DIMMSIM suggests a fairly optimistic view of the impact of the NMW. The model
concludes that overall an NMW in South Africa would be a pro-poor measute that reduces
povesty, especially among Afticans, colouteds and raral communities. It also reduces inequality
and imptoves economic growth. The wage adjustments, affecting at least 48% of full-time
workers across sectors of the economy, help increase the average sectot wage tates from below
instead of dispropostionately increasing the remuneration of high-skilled workets,

« The DPRU’s Global Environmental Multiscale (GEM) model reaches a mote pessimistic view 6f
the impact of the NMW. The DPRU model, based on an elasticity of 0.1, 0.3, and 0.5, concludes
that a minimum wage of R3,400 in 2014 figures would lead to job losses in the order of 204,977,
566,107 and 897,068 jobs, respectively.

o The National Treasury GEM model reaches a similady pessimistic view as that of the DPRUL
Based on a minimum wage of R3,189 in 2014 rumbets, the Natiopal Treasury conclades that
approximately 715,000 jobs will be lost. Moreover, the National Treasury model predicts that
GDP will fall by 2.1%.

The Panel considered tesearch based on economic models making divergent assumptions, It was not the
business of the Panel to judge the accuracy of these madels, but rathet the Panel considered all inputs o
inform its deliberations on the minimum wage. The assessment of the probable impact of the NMW was
thus not conducted on a balance-of-probabilities, but was based on a thotough and considered evaluation
of all the evidence placed before the Panel,

A key consideration jnforming the Panel’s delibesations was an acute understanding that much of the
teseatch, and indeed the atchitecture of the models, is based on the expetience of developed countiies,

10 The DIMMSIM model, designed by Asghat Adelzadeh of Applied Development Research Solutions (ADRS),
combines macto and micro model components. Tt is based on a broad pluralistic theoretical foundation to estimate
mote than 400 behavioural equations. DIMMSIM vses neither the CGE'’s analytical framework nor the calibration
method to develop its parameters,

Il The UN-GPM is 4 demand driven, global econometric model that dtaws on an UN-compiled datasct of
cohsistent macroeconomic data (1070 — 2014, panel sttucture) for evety majot countty o economic bloe, It is used
by the G20 and the UN as 2 medium term (15-2G years) forecasting and modelling tool. [t does not assume, a priofl,
that ats Increase in wages leads to an economic expansion, in South Africa or elsewhere.
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and is thus not perfectly transferable to the South African context. As is evident from the Panel
engagements detalled in Chapter 2, the Panel addressed this issue through wide and substantive
consultations with a range of rcscarchers and constituencies in order to more fully understand the
nuances of implementing a minimum wage in a developing country context.

5.4.8. Vulnerable wotkers

The deliberations on the level of the minimum wage were made itetatively with discussions sbout the
ptoposed initial and eventual coverage of the minimum wage. While ideally the wage would be applicable
o all employees, given the wage distribution and sector-specific concetns, this is neither practcable not
desirable — at least in the shott tun ~ and thus mandates a discussion about the intended covetage of the
NMW.

With regard to waorkers to whom the NMW Act does not apply, we note the provisions of ILO
Convention C131 on the need to identify reasons for excluding groups of wage eatnets,'? and we
tecomimend a limited number of exclusions oaly in relation to —

*  Workers who ate employed in terms of a [eatnership agreement contemplated by the Skills
Development Act and whose tetms and conditions are regulated by Sectoral Determination 5
Learnerships.

»  Workers who ate patticipating in the Expanded Public Works Programme. The aim of the
EPWP, governed by the Department of Public Wotks, {s to work with communities to provide
wotk opportunities (temporaty work and incotne relief) for the unemployed. The conditions for
wotly, including retnuneration, for participants/wotkets in the EPWP is regulated by Sectogal
Determination 4: Expanded Public Works Programume.

e Unpaid volunteess and volunteers receiving a stipend.

e Persons employed by state security agencies or membets of the South African National Defence
Force.

®  Family businesses, where membess of the family reside in the family home of the employer and
participate in the business.

It should be noted that “some countries have established a reduced minimum wage for the probationary
petiod following a worker’s recruitment” JLO, 2014a: 80).1* Howevet, in some countties the practice of
doing so is prohibited. In the Panel’s view, any exclusions of this kind should be viewed with scepticism
{in view of the equal pay principle and the social justice objectives of the NMW). However, if a strong
afgument can be made (for example, that productivity is low in the first few weeks of a job, then the

12 Article 1.3 of the Convention stipulates that Members who have tatified the Convention ate required to teport on
“any groups of wage earness which may not have been coveted ... giving the reasons for not covering them, and
shall state ih subsequent tepoits the positions of its law and practice in respect of the groups not covered, and the
extent to which effect has been given ot is proposed to be given to the Convention in respect of such groups”,

13 The T1.O notes that this is the case in Cambodia, Japan, Malaysia and Vietnam,
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Panel recommends that stiict limitations be placed on any deviation from the minimum wage (for
example, payment at 75% for the fitst four weeks of employment).

5.4.9. Low-skilled sectogs: agriculture and domestic work

The Panel was patticulatly exercised by those Jow-skilled sectors where thete is fimnited scope for labout
productivity improvements to accommodate higher wages. The Pancl was guided by the data on carnings
in South Afiica, highlighted in Table 2, in Chapter 4, At 2014 prices, 47.3% of workers earn below the
level of R3,500 per month. We summatise below the data in Table 9, but present it only for earnings
below R3,500, Two scctors — agriculture and private houscholds (domestic work) — stand out as sectors
that will be patticularly impacted by a minimum wage level of R3,500, In 2014, almost 84.5% of worlkets
in agriculture and 90% of domestic wotkets easned below R3,500. Por this teason, the Panel recommends
a pesiod of tieting for these two sectots.

54,10, Low-skilled sectors: others including manufactuting

All the othet sectors of the cconomy had 4 latge petcentage of wotkers who earned below R3,500 pet
month in 2014 — 54.6% in construction, 48.2% in setail, 39.7% in mapufacturing, 39.4% in transport,
36.9% in financial setvices, 36.5% in community services, and so on, It is also wosth re-emphasising the
data presented in Figute 6, which shows earnings In the manufactuting sector. From these data, we sec
that in some sub-sectots of manufacturing, signifieant portions of the workforce earn below R3,500.

The clothing scctor is among South Afica’s last temaining labout-intensive industrial scctor, where thete
is limited room for mechanisation. It can be argued that the imposidon of a meaningful minimum wage
would Jead to widespread job destruction in the clothing industry, and in similat low-skills and low-wage
tradeable sectors of the economy. The Panel noted that the data show that the incidence of low-wage
work in fact ocenrs across all sectots of the South Aftican economy, Tlus, the Panel believes that careful
consideration needs to be given to how the economy, actoss all sectors, adjusts to the new minimum
wage environment. We secommend what we believe to be an adjustment process which catefully
considers these challenges and provides sufficient time for employers to adjust to the aational minimumm
wage

54.11. Youth

The Panel took the view that youth per se should not be an excluded category, in light of the vulnerability
and responsibilities of many young workets. Furthermore, employers have access to an employment tax
incentive (BTT) for new employees between the ages of 18 and 29, as well as the learnership tax
incentive! to encourage the employment of young wotkers,

(4 Treasury recently announced its intention to extent the ETI by two yeats and the tearnership tax incentive by five
yeats.
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54.12, SMMEs

The Panel recommends that a similar position be adopted in respect of start-up entetprises, micto- and
small businesses, with one important exception, So-called “SMMEs” and start-up enterprises are a
heterogeneous collective and we therefore recommend that any exceptions ot transitional artangements
should be objectively justifiable and should be organised on. a case-by-case basis, However, we do believe
that, notwithstanding their heterogeneity, as a general ptinciple smallet firms are less easily able to adjust
to policy measures, Consequently, the Panel supgests that enterprises employing less than ten employees
be granted one additional year with technical assistance before they must comply or face penalties. In
other words, fot enterprises employing less than ten wotkers, penalties would only apply in 2621.
Futthetmote, the Panel believes that the general exemption procedute is mote impottant for smeller
enterprises than large enterprises. The Panel stresses the need for “modetnised administration” of the
NMW system if the objectives of the system ate to bear fruit.

5.4.13. Cate wotk and community, social and petsonal setvices

As highlighted in section 4.4.3, the care-work sector in South Africa is underfunded, with the result that
wages in the sector are extremely low, 2s volunteers and workers subsidise the cost of these services
through low-wage or no-wage wotk, The impact of a national minimum wage on care wotk needs to be
carefully considered. Not only would a very high wage lead to job losses among a group of low-wage
wotkers who are mainly women, but an ill-considered wage would also lead to a teduction in the
provision of very important social setvices,

It is impostant to undetstand that a significant amount of care work — for example eatly childhood
development (ECD), care for the aged and care for other vulnetable groups - is provided by non-
governmental organisations (NGOs) and non-profit otganisations on behalf of Govetnment.
Government provides subsidies to these NGOs and NPOs. The Panel heard from researchers and
specialists in the ficld and also received written submissions.

From 'Table 9 above we note that 36,5% of workers in community, social and personal services (CSP)
eathed below R3,500 per month in 2014, Workers in this segment of the econorny form the lacgest share
of wotkers who earn below R3,500 (19.2%), This segment of the economy is large and complex. To
illustrate our concerns, we focus on one segment, ECD.

A written submission from Ilifa Labantwana, a national ECD programme, states that thete are
approximately 100,000 workers employed in ECD provision, Government’s funding model is based on a
state subsidy at the relatively low rate of R15 per child pet day. This covets approximately 43% of the
costs of provision; the balance s funded by user fees and fundraising, At these funding levels, salasics
(which make up just under 50% of total costs) are understandably low — on avetage around R1,373 (in
2013 Rands). Ilifa Labantwana estimates that approximately half of ECD wotkers would lose their jobs if
the minimum wage was set at R3,500. Furthermore, the quality of setvices would be significantly affected.

The norms and standards for ECD provide for a ratio of one practitioner to ten children, A minimum
wage of R3,500 could lead to this ratio increasing to 1:19. Another way to think about this issue is to
consider the total value of the difference between cuttent levels of wages in ECD and 2 minimum wage
of R3,500. Somebody is poing to have to cover this cost in otdet to ensute that NPOs and NGOs can
continue to provide these important services to vulnerable segments of our population. For ECD alone,
lifa Labantwana estimates these costs to be in the order of R4.3 billion.
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The ECD example is lustrative of a lasge and complex sector. These afe essential public services which,
in mast developed countties and in many developing countties, ate provided by government. In the
- South Aftican setting, NGOs and NPOs ptovide these sesvices on an agency basis on behalf of
Government.

The Panel is very concetned about the impact of 4 national minimum wage at a level of R3,500 on this
sector. In essence, Government needs to ensute that this scctor is adequately funded in line with its
constitutional and legal obligations. The Panel believes that it is imperative that this matter be fully
investigated and that approptiate measures are instituted during the adjustment process outlined below.

5.4.14. Geographical divides

The Advisory Panel considered the practice in some sectoral determinations znd batgaining council
collective agreements of differentiating between geographical regions. Such an approach subverts the
putpose of the NMW and contravenes the equal pay principle; it is unlikely to withstand legal scrutiny.l®
The Panel recognises that there may be citcumstances in which geographical (ot other) differentiation is
objectively justifiable, but opposes the idea of a “blanket” exemption for rural employets and
tecommends that provision be made for a case-by-case applicaton process fot an employer to deviate
from the NMW. ‘This may occur by sectoral application cither as part of the transitional arrangement (in
year 1 only) ot by individual employer application for a temporary exemption permit.

5.5. Other considerations

5.5.1.The minimum wage: — level or range?

Given the variation in wages actoss sectoss, and the associated threshold cffects, a key question before
the Panel was whether to recommend a single minimum wage — with approptiate exclusions and
exemptions — o whether to tecommend a minimum wage range. One of the main atguments for a single
wage level is that it makes marketing and enforcing the minimum wage much mote practicable. The
international experience shows that this is a vety important patt of a successtul compliance campaign and
so should be strongly considered, Furthermose, a single level will symbolisc a fair and equitable minimurm
applicable to all workers. In this regard, a set number is mote apptoptiate than 4 tange.

5.5.2.An aspirational wage?

A number of arguments have been made, particularly by Labout, that an “aspirational” level for the
national minimum wage should be announced at the jntroduction of the NMW. The idea hete is that
policy makers should sighal an aspirational level to be targeted and progressively attained over the
mediutm term — say thtee to five yeats. The Panel debated this issue and cazefully considered whether this

15 Sec, for example, Duma o Minister of Corvestional Services @ othars (2016) 37 TLJ 1135 (LC) whete the Labour Court
held that the ground of geographical locatdon per se as a basis to pay an employee less than a fellow employee
petforming the same work in a different location has the ability to impair the dignity of that employee.
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would be approptiate for South Africa. Ideally the NMW level should be close to the povesty line in
ozder to reduce the incidence of wosking poverty, which will imptove the welfare of working people and
their families.

In our view, the recommended level of R3,500 per month correctly balances the trade-off between
addressing low wages in South Aftica and ensuting that any disemployment impacts do not exceed the
positive gains for low-paid wotkets. We believe that any adjustments to this Jevel should be evidence-
based. In othes words, a sufficient period of time should be allowed to monitot the impact of the NWM
at R3,500, and that the adjustments should be made after carefully considering the evidence. Thus, we
believe that it would net approptiate at this time, fotr us to make any recommendations on setting an
aspirational level for the NMW.
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6. Adjusting the national minimum wage

6.1. Introduction

Chaptet 4 eaded by proposing timelines for the implementation of an initial national minimum wage as
well as for setting up the institutions to implement this minimum wage and administer it going forward.
Chaptet 6 describes this institutional framewotk in detail, One of the key tasks of these institutions will be
to adjust the level of the natiopal minimum wage over time. In this chaptet, we address two issues
tegarding the adjustment of the minimum wage — the approach to adjustment that we are proposing, and
the petiod of adjustment,

6.2. Ovetrview

Immediztely belowe, we table out broad recommendations with regard w0 these issues of adjustment. The
test of the chapter spells out some of the supposting details around these recommendations. In
recommending a Jevel of the NMW and associated couditions, the Panel intentionally adopted an
evidence-based approach. Qur approach to adjustment is consistent with this apptroach., We emphasise
the need for continuous and diligent monitoring and evaluation of the labout matket with particular
attention to the impacts of the NMW.

While the Panel discussed the options for cost-of-living adjustments to the minimum wage, it was not in
favour of making the processing of adjustments a formulaic one. Indeed, 2 crucial past of the proposed
sisk management process is that these adjustments be made with regard to the evidence on the impacts of
the NMW as well as the ptevailing situation in the labout market, the broader economy, and in househald
povetty and inequality.

Our tecommendation is that this evidence-intensive appsoach should formally feed into the institutional
processes of finalising any adjustments to the NMW and associated conditions. Mote genesally, it should
serve as 4 central plank in the communications strategy atound the NMW and in ptomoting broades
research and public engagement,

While this approach to adjustment is not formmlzic, it is important that this evidence is assessed,
consolidated and fed into the National Minimum Wage Expert Pane] and the Decent Work Commission
every yeat. Qur recommendation is that the NMW Panel formally assesses adjustments to the level and
conditions of the NMW on an annual basis.

The ILO reminds us that one cannot conduct sound social dialogue — pardeulatly on wages and
employment — without teliable statistics. The Pancl’s approach is premised on putting in place a labour
market information centre and serious analytic capacity to consolidate, interrogate, draw on and imptove
all of the labour market data that is currently produced. This data centre will also be used to stimulate
national interest and capacity fot résearch into the NWM and the labour market more genetally, We
conelude this chapter by addressing the data and research capacity tequirements fot successfully
undertaking such a process. A graphic representation on how this propesed data centre will collate and
analyse information is provided in Chaptet 7.
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6.3. Proposed processes for adjusting the national minimum wage
6.3.1.1.  Learming from other countries

Chapter 2 contains a review of the vatiety of international atrangements for updating and adjusting the
level and coverage of the national minimuim wage, In Latin Amesica, for instance, only Costa Rica and
Brazil adopt a specific mathematical formula for minimum wage adjustment, The other countries in the
tegions do not follow this formulaic route, because they believe that a fotmula cannot seplace social
dialogue and it is very difficult to foresee all the challenges that the future might bting, This is the Panel’s
view as well. The approach that we find most appropriate for South Aftica is based on the UK’s Low Pay
Commission. Therefore, it seems worthwhile to spell out this approach in some detail,

The Low Pay Commission has commissioned approximately 140 reseatch projects since 1999 on the
impact of the NMW. From the evidence they have gatheted, it appeats the NMW has had little adverse
impact on the labour market or employment. Seiting the rate in the UK is very snch an evidence-based judgement.
It is not a formula, The UK looks at a tange of factors that may go into the formula, such as GDP
growih, inflation and so on, However, ultimately it is a judgement based not only on the indicatots, but
also on the state of the economy. Factozs considered in deliberations are shown in Table 25 .

Table 25; Factors considered in minfmum wage setting in the UK
GDP prowth Is growth strong? Are forecasts being revised up ot down?

Employment growth — low-paying sectoss | Is job growth strong? Any warning signs in exposed
; sectors? Vacancies and redundancies?

Wage levels, inflation and forecasts | 1s wage growth strong or weak? Bargaining Council
PRTTEE T P T T . . Setﬂements? prrem——
Productivity levels and forecasts - Is productivity growth strong ot weak?

Past recotd What is the cumulative impact of previous inctease?
How does the forecasts of the impact of the previous
| tevel compate to the actual result? How precise were
_Lthe previous recommendations and results?

Bite (satio of minlmum wage to median  : What has happened to the value of the NMW telative
wage) . to median earnings (overall, in low-paying sectots, in
! SMEs, etc.)? Particulaily considered in relation to
Coverage S | What is happening o covetage’
Othet business costs | Are other costs increasing or reducing?
Stakeholder evidence . How strongly are stakeholders calling for/ opposing

i increases? Issues in particular sectors, e.g., retail,
| hospitality, and social care.

Soutce: Diclkens, 2015

The Commission gathers evidence from stakeholders such as employet and employee representatives, site
visits to low-pald workers and low-paying employers. Thete ate also formal evidence-gatheting processes
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from incerested pattics in addition to the rescarch that the Commission conducts in-house with the
secretaiat or commissions from academics, There is a particular focus on sensitive ateas, such as low-
paying industties and occupations: retafl; hospitality; social care; cleaning; sccurity; agriculture;
hairdressing; textiles and clothing; leisure; small firms; women; pati-timess; older workers; ethnic
minotities; migrants; disabled people; unqualified young people; and apprentices.

Looking at the past record is key in the UK’s evidence-based judgements. The Low Pay Commission
tooks very closely at the impact of what it has done in the past. For example, when the country was going
into a recession, the Commission was wortied about youth unemployment, as unemployment among
young wotkets was gatheting pace. Consequently, there was a freesc of the minimum wage and a vety
small increase in some years during the recession years. The Commission subsequently commissioned
reseatch to review what had happened in those sectots, That is an example of how the Commission
Iooked back at what it had done before it proceeded.

Of course, the cquivalent South African Commission will need to pay attention to the particular
cireumstances of South Africa and to out particular motivations for the implementation of a national
minimum wage. Key areas that must be researched in assessing the impact of the NMW should focus on
the needs of wotkers, the needs of employers and the macroeconomic environment. Each of these is

discussed briefly below.
6.3.2. The needs of wotkers

o Cost of living,

o Trends in employment and in wages at disaggtegated levels. As fllustrated in the
internatonal literature as well as in South Africa’s literatutre on the impact’of the
minimum wage for domestic woskers, a very useful signal is the clustering of the
wage disttibution at ot neat the NMW and other batgained minima (Dinkelman and
Ranchhod, 2012).

o Broades changes to the earnings distribution. This NMW will be the first national
promulgation that covers the entire labout market. Attention has to be paid to its
interactions with collective bargaining and possible cascading impacts.

o Other possible responses may occur through changes to houss of wotk and to the
structuting of remuneration packages. These too wili need to be tracked.

6.3.3.The needs of employers

Changes to the paterns of employment and to the eatnings distribution are a consequence of responses
from both employees and employers. These is a pressing need to establish how fitms adjust to the NMW
and to labour market conditions in general. The Panel’s work was hampered by the lack of a good
evidence base on inter- and intra-sectoral adjustments by firms. This has to include all enterprises,
whether formal or informal, In South Ametica, the impact of the NMW is often not reflected in the
classical way in tetms of ditect unemployment but rather in nog-compliance., A number of submissions to
the Panel emphasised the importance of monitoting and understanding the extent of compliance to the
NMW.
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6.3,4. The macroeconomic environment

Thete is tuch emphasis in international examples regarding the weighting of economic indicatots such as
CPL, GDP, the cost of living, the poverty line, and other broader indicatots of national performance and
well-heing, and how these might contribute to adjusting the NMW and thinking “aspirationaliy” about
the NMW, General guidelines include consideration of the expected inflation, the macro environment
and the sectoral environment (linked to productivity or growth performance of the sector), and the
broadet povetty and inequality situation. Specific countries have gone vety difference routes in terms of
actual practice. A few examples will suffice:

* In 2012 Costa Rica adopted a formula that combined expected inflation plus percentage of GDP
pet: capita as an indication of productivity.

e Compatisons between the NMW and the poverty line ate also very important but very different
in difference contexts, In Mexico, 2 worker earning the NMW is living below the poverty line. In
Panama, on the othet hand, one worker earning the NMW can support two and a half people to
[ive above the poverty line, The latter meshes much better with the South Afvican situation, as
out Panel was of the strong view that South Africa’s NMW should serve to pull people out of
povesty,

*  Omne of the key driving forces for minimum wage adjustments in Malaysia is the government’s
resolve for Malaysia to become an inclusive, high-income nation by 2020. To give effect to this,
Malaysia adjusts its minimum wage using five indicators. The base ctitetia are the Poverty Line
Income (PLI) at that particular time and the Median Wage. The adjustment criteria are changes in
Consumer Price Index, productivity growth, and the real unemployment rate.

Thete are a number of proposals of this sort contained in the research produced by the social partnets.
These emphasise the key poiat that it is crucial to Jocate the labour market in the broader macro
environment. The pastnets also gave effect to this through their use of formal macto models.

We ate not proposing a pasticular formal macto model. Rather, we recognise the macro models that were
used in the wotk of the partners were very useful to the Panel and to the reseatch going forward in
spelling out which variables and adjusiment processes need to be interrogated in detail. These inchude:

o CPT and GDP pet capita at the national level but also ptices and productivity at
disaggregated levels;

saving and investment patterns;

saving and consumption pattetns by income classes;

spatial employment and unemployment patterns;

changes to household poverty and inequality.

000

The analysis of the labour market and its broadet context that informs the adjustment of the NMW must
be tabled in a way that is broadly understandable and transparent,

6.4, Period of adjustment

The ILO recommends a petiodic review of the minimum wage. Most countiies have tegular reviews,
which are usually annual, In many countries inflation has been the key variable for determiniag the period
of adjustment. Counteies with low, stable inflation often have fixed petfodicity, whereas countries with
high ot vatiable inflatfion might requite additional adjustments. Thete are a few countries with vety high
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inflation who teview the minimum wage on a variable basis. These include Argentina, Nicaragua, Costa
Rica and Peru. However, the Panel believes that South Afiica’s inflation rates atc stable enough to
warrant a tegular review period of the NMW and adjustments to the level that consider a broader range
of factors than the inflation rate.

Fixed petiods of adjustments do not guatantee a stable path of minimum wage increases, but vatiable
petiodicity leaves minimum wage policy vety exposed to high volatility. Regular teviews and adjustments
are foresceable both for wortkers and employess. They also facilitate comparisons with and the use of a
sange of key economic vatiables. If the reviews are not dotie on a tegulat basis it becomes very difficult to
sensibly atticulate relevant vasiables. In addidon, fixed reviews lcave the minimam wage mote
independent of electoral cycles.

6.5. Requited data and research capacity to support this approach

6.5.1.Data

As can be seen throughout this repost, all parties to this Nedlac process adopted evidence-informed
approaches to theit submissions and proposals. Interrogating this rich evidence greaty facilitated the
wotk of the Panel. Tt also highlighted clear Limitations in the available cvidence basc and an awareness of
the quality and comparability of South Aftica’s labour market data.

Most of the labout matket evidence tabled to the Panel was dtawn from competent analysis of household
surveys. Thete are important limitations to these surveys in terms of the research needs of seiting and
adjusting the NMW. These include issues ahout accutately capturing earnings and employment in
Statistics South Aftice’s Quattetly Labour Fotce Survey, the foundational soutce of information on wages
and employment, The QLFS does not captute earnings evesy quatter, but only once a yeat, Data at the
bottom end and the top end of the wage distribution, which ate crucially impostant to any analysis of
earnings incquality, are most likely to be poorly measured. In particulas, research in support of the NMW
needs accurate information about subsistence agriculture, the urban informal sectot and, in genetal, the
more informal end of the labour market, For example, the absence of solid empirical work constrained
out deliberations on youth and labout market enttants, public works programmes and cate givers wortking
on the fringes of the public sector.

The available analysis of enterprise behaviour and the demand for labour is very wealk, Particularly
unfortunate is the fact that a fait amount of potentially useful data is collected by Stats A (through the
firm sutveys it conducts) and SARS (through company tax data). However, at the moment, these data are
difficult to access as they are not generally avaitable to the reseacch community. The Paael were given an
fllusttation of the usefulness of the tax data in hearing some preliminary evidence concetning smalley
firms. Tt is impegative that deliberations over the NMW and its impact are informed by access to these
data as they undetpin delibetations of fitms’ tesponses both to the NMW and to unfolding economic
circumstances,

Stats SA and SARS are responsible for protecting the confidentiality of those supplying information to
them, ‘The major reasons for lack of access to these data tight now are wholly legitimate conceths oves
this confidentiality, Although these concerns deserve full attention, intesnationally solutions have been
found through the establishment of secure data facilities that permit access to these data for analysls
under stringent controls,
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A secute facility could be located inside a dedicated labout market data centre. Such a centre is
necessitated by the strong need to consolidate, interrogate and integrate all of the labour market
information from Stats SA (QLES, SESE, QRES), SARS (personal and company tax), the Uaemployment
Insurance Pund (UIT) data from the Depastment of Labour, as well as the administrative information on
the levels and specifics of agreements arising from the work of the ECC and formal batpaining councils.
It is hard to see how such integtation is achievable outside of 4 dedicated unit of this sort,

While our nartow concern Is the capacity to evaluate the impact of the national minimum wage, out tetms
of reference make it clear that we should locate our proposals on the administradon of the NMW with
tegard to their implications for the existing collective batgaining institutions, We addsess this in detail in
Chaptet 7 of the Report. However, it is worth stating in the context of this section, that an integrated data
centre will provide sttong institutional recognition of the need to explote these institutional interactions
as well as the informational basis to do this, Some of the presentations refetred to weaknesses within the
curgent institutional arrangements and in the capacity to monitor and evaluate the impact of the
promulgations of the BCC, fosinal bargaining processes and the integrated labour regulation regime in
general.

Submissions to our Panel make it clear that thete is strong support for such a unit. This support is
important, as leadership will be required to secure the coordination between, at least, Stats SA, SARS and
the Depattment of Labour to give effect to such a unit,

6.5,2.Research capacity

A secure data facility would need to be complemented by dedicated analytic capacity such as that
supposting the work of the UK’s Low Pay Commission. As this tesearch programme monitots and
evaluates the impact of the NMW, it has to be embedded as 4 formal part of the process of adjusting the
NMW and needs to be formally linked into the engagement with the pattnets around the NMW. Pattners
have to devise communication strategies for disseminating the findings to their stakcholdets as much and
as widely as possible. The research provides a core platform for such engagement, The Government
Communication and Information System (GCIS) in particulat should, together with the economic cluster,
maximise opportunities for public engagement around the NMW. In shott, the overall communications
strategy atound the NMW should incotporate the dissemination of the tesearch findings. An informed
public is mote likely to help enforce compliance.

Such 2 centre provides an opportunity to stimulate & broader network of tesearchers working on the
labour market in general and the national minimum wage in particular. Special attention needs to be
devoted to ensuring that this netwotk moves beyond existing centres of excellence and includes
tesearchers from South Aftica’s historically disadvantaged universities and civil society resezrch groups.
Fot example, social scientists could otganise themselves in vatious provinces to be able to conduct more
localised studics, which will help disagpregate the research findings. Pethaps this network can be buile
around workshops on how to access data and training (skills transfer) in the assessment of NMWs and
labour market interventions more generaily, Certainly, it would be crucial that the data centte is set up in a
way that ensures that it is available to the broad research community in afl South Aftican tesearch
institutions,

Possible institutional models for the research centte could include a combination of in-house research
leadership and a research team that is effectively part of the secretatiat of the NMW setting body and a
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partnership between Government, academics and corporate institutions. ‘This public-psivate partnership
would need to ensure that reseatch is commissioned in a responsible and transparent manner.
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7. Recommendations for the institutional set-up of the NMW system

7.1. Introduction

The putpose of this chapter is to provide recommendations on an approptiste institutional and legal
framework for the national minimum wage. Here we consider the piinciples that inform the optimal
design for an NMW system,

7.2. Recommendations

¢ A *Decent Work and National Minimum Wage Act” (“the NMW Act”} be enacted to establish the
NMW system and to introduce an NMW Rule,
¢ An independent authority (an “NMW Bxpert Panel”) be established.
¢ The unifying principle of “‘decent wotk” be used o consolidate existing institutions (the ECC and
Comtrission for Employment Equity, CEE), and that the NMW Expert Panel be included in the
consolidated institution — the “Decent Wotk Cotmimission™ {see section 7.3 for details).
e Specific tecommendations on the NMW Rule in this chapter inclnde:
o the institutional framework fot setting and adjusting the level of the NMW;
o the pay reference periods and how wages must be caleulated in order to comply with the
NMW Rule;
o the principle of universality, with limited (specified) petmissible exclusions and exemptions
from this ptinciple; and
o enforcement and the resolution of disputes relating to the NMW,

Finally, the chapter emphasises the impottance of public campaigns, a positive public discourse on the
NMW, and responsive and accountable governance to ensute the successful implementation of the

NMW systern,

Additional measures cn wage policy and social protection that should support an NMW Rule to reduce
wage inequality and working poverty are considered in Chaptes 8,

7.3. Considerations informing the optimal design for an NMW system

Diverse minimum wage systems exist around the wotld, A key feature is the patticipation of social
partners.’® The ILO indicates that, in practice, the most frequent way of achieving such participation is
through institutions such as teipartite of bi-pattite wage commissions, boards ot similar bodies with

16 See Minimum Wage Fixing Convention, 1970 (No. 131), which South Aftica has not yet ratified (Appendix 2). In
terms of the machinery For fixing and adjusting minimum wages, Atticle 4 requises that “|pJtovision be made .., for
full consultation with representative osganisations of employets and wotkers concerned or, whete no such
otganisations cxist, tepreseatatives of employets and workers concerned”,
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competence for economic and social affairs, 1ILO Recommendation No. 135 confitms that “[t]he
minimum wage fixing machinery ... may take a variety of forms”.

Recent TLO reseatch, including legal information from ovet 150 couvntries in all regions of the world,
indicates the following four most common fotms of minimum wage fixing machinery:

Slightly less than half of the countries surveyed globally (46%) have legisiation that ptovides that
the government set the minimum wage following consultation ot recommendation of a
specialised body. The legislation in 4 tenth (10%) of countrics petmits the government slone to
set the minimum wage. Specialised bodies legally determine wages in just ovet a tenth of
countries {11%), which is slightly more than ase determined through collective bargaining (97)
(LO, 20131 58).

Of these four — (1) government alone; (2) specialised body alone; (3) govetnment 2ftet consultation with
or recomnmendation of a specialised body; and (4) collective agreements — the NMW system that the
Panel is recommending for South Africa falls into the third category. That is, Government should set a
national minimum wage after fccommendation by a specialised body. The apptoach the Panel
recommends is categotised by the ILO’ Committee of Bxperts on the Application of Conventions and
Recommendations as a tripartite minimum wape fixing tmachinery. As the ILO explains:

In some States, in the casé of differences of views between the government and the wages
council, the latter may also be invited to reconsider its recommendations. However, if the wages
council retains its position and the disagreement petsists, the wages council has the last wotd and
the government is bound to set the minimum wage in line with the council’s conclusions, Fot
this teason the Committee [of Experts] has classified procedures of this type in the category of
tripartite minimum wage fixing machinery (ILO, 2014a:54).

One of the options for an NMW system that was considered by the Advisory Panel was to use the
existing BCEA framewotk to inttoduce 2 national minimum wage as a sectotal determination. Section 55
of the BCEA (“making of sectoral determination”) was amended in 2013 to provide for "a sectoral
determination that applies to employers and employees who ate not covered by any other sectoral
detesminadon” 7 Tn light of this, the Advisory Panel considered whether the amended provision is
adequate for implementing the NMW and for anchoring the design of an NMW system. The
amendments do not expressly make reference to the idea of an NMW, and, notably, nelthet does the
Explacatory Memorandum on the Basic Conditions of Employment Amendment Bill, 2010, That Bill
clasifies the amendment simply to mean that “the Minister may issue an ‘ambsells’ sectoral determination

7 Section 55(8) of the BCEA provides that *,.. the Minister may publish a sectoral determinafion that applies to
employets and etuployees who are not covered by any other sectotal detetmination”, However, ss (8) is subject to ss
(7) which provides that “the Minister may not publish a sectoral determination — (a) covering employees and
employers who ate bound by a collective agreement concluded at a bargaining council; (b} covering employses
coveted by a collective agreement concluded in a statutory council regulating any mattet in tespect of which that
statutory council has concluded a collective agreement; (o) regulating any matter tegulated by a sectoral
determination fos a sector and atea which has been in cffect for lesy than 12 months™.
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coveting employees not covered by any other sectoral determination or by a bargaining council collective
agreement”,

Bearing this in mind, the Panel was concerned that setting and adjusting a national minimum wage
through the mechanism of a sectoral determination would result in confusion and uncertainty.® This
subverts the principle of 4 “simple” NMW and undermines compliahce — and would merely extend the
existing system of sectoral minimum wages, whereas consensus hag been reached on the desirability of
taking the evolutionaty step and introducing a single NMW. In addition, the Pasel was concerned that the
constraints wnder which the BCC opetates would mean that it would not be in a position to undertake
timely, evidence-based decision making to mitigate any possible negative implications that may arise from
the implementation of an NMW.

The second option is to estblish an independent authotity resousced and capacitated to monitor the
impact of the NMW and to recommend adjustments to the level, as well as to advise Government on
minimum wage policy. The aim would be fo establish a responsive and accountable institution to mitigate
the tisks associated with implementing a national minitmum wage.

In the end, the Advisoty Panel took the view that the benefits of consolidating and revising the existng
institutions and incorporating the NMW system within this consolidated structure outweighed any
benefits that might be detived from “fitting” the WMW Rule within the existing system for secioral
determinations.

In terms of the framewotk for such an independent authosity, the Advisory Panel considered two
options.

In option 1 the Panel considered an NMW Commission being established as an independent public
entity, adequately resourced and capacitated.!? What we grappled with in this option, however, is that it
would proliferate the number of Commissions that have been mandated to deal with varicus aspects of
labour relations, After establishing an NIMW Commission, these would be thtee opciauonal Commissions
with the Minister of Labouy a5 the exccutive authotity:

¢ The Employment Condidons Commission: (Since the BCC plays an mportant role
beyond its wage-setting mandate it would not be an option to “collapse” it on
establishing the NMW Commission.)

o The Commission for Employment Equity, established with a mandate in respect of
mattets included in the Employment Equity Act,

o 'The National Minimum Wage Commission,

18 South Africa is reported as having the highest number of minimum wage rates — 124 rates — in sub-Sabaran Afdca
(Bhozat, Kanbut and Statrwix, 2014, and yet approximately one million 'WO].[{Ci‘; temain outside of any minimum
wage protection (DPRTU, 2015).

1 We envisaged an independent commission, as the HCC does not have the technical and administrative capacity
that is needed for an effecive NMW decision-making body.
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In addition to the cost of proliferating Commissions, the Panel was are concerned about fosteting
fragmented and “silo” mentality policies rather than an integrated apptoach to decent work,

In option 2, the Panel’s preferred option, decent work is used as a unifying principle to consclidate the
existing Commissions, In this regard, the Panel recommends that one Commission be established — a
Decent Work Commission — with the following expert panels established within it, each with their
relevant mandates:

o the Employment Conditdons Expert Panel - to replace the ECC;
o the Employment Equity Expert Panel — to replace the CEE;
o the National Minimum Wage Expert Panel.

With this in mind, the Advisory pPanel recommends the enactment of legislation to establish a Decent
Work Comtaission and an NMW Rule.

The next section gives the Panel’s recommendations with regard to the decision-making and governance
structures within the NMW system, as well as key elements of the NMW Rule that should be included,
and clatified, in the NMW legislation,

7.4, Decision-making and govetnance structures within the NMW system

Minimum wage systems requise institutions to perform a number of functions, incleding: (1) to set and
adjust minimum wages, based on an evidence-based approach; (2) fo manage implementation of the
NMW Rule; (3) to enforce the NMW Rule; and (4) to adjudicate disputes that arise in respect of the
NMW Rule,

Prior to implementing the national minimum wage, we suggest a public campaign to promote
vnderstanding of the NMW system and to advise citizens of the channels available (o them for
engagement ot to obtain recoutse in the event of non-compliance. Cutrenily, the ECC conducts public
hearings so that affected sectors and membess of the public can express their views; the Panel
recommend that a similar programme for public heatings on the NMW system be rolled out by the
Depattment of Labour.

"The Pane! recommends that the responsibility for managing implementation of the NMW and enforcing
spinimum wages remains the function of the Depattment of Labour and its telated institutions, and that a
NMW Expert Panel be established to review the impact of the NMW and recommend adjustments to the
level, Critically, the Panel will need to be informed on related aspects of social and economic policy and
will feed to have access to accurate and np-to-date data. Adequate budget for technical and administrative
support will need 1o be provided for the Decent Work Commission in the enabling legislation to ensute
that the NMW Expert Panel can execute its mandate.

The NMW Expert Panel is expected to make a cleat recommendation on adjustments on an annual basis,
Government is then given an opportunity (within a stipulated dme period) to considet the adjustments
recommended by the Expert Panel and may give reasons why the Pancl should tevise its
recommendation. The Expert Panel would then have to consider Government’s request before finalising
and publishing adjustments to the NMW.

The NMW system that the Advisory Panel envisages is illustrated in Figure 20,
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Figare 21: Deciston-making and governance structures within the NMW system
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To provide clatity on the processes, the Panel recommends that a Schedule be included in the NMW
legistation in which the process and the timelines for adjusting the NMW level are cleatly llustrated, with
additional flow diagrams setting out the processes for dispute resolution, (This could be similar to the

flow diagrams in Schedule 4 of the LRA))

7.5. An independent authotity to monitor impact and adjust the NMW

The Advisory Pancl delibetated at length on the appropiiate structure and composition of an authority to
monitor and adjust the NMW, and on the appropriate executive authority for the Commission, The
proposed model provides for some fottm of shared responsibility between the Ministet of Labour and the
Presidency. There are several teasons for this. First, the NMW is lilely to play an impostant role in
broader economic and social policy in South Africa. Second, the suceessful implementation of the NMW
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will depend on highly co-osdinated, efficient administrative and technical capacities, including monitoting
and evaluation capacities involving the collection and analysis of quality data.

The Panel’s recommendations tegarding an independent Decent Work Commission and the composition
and process of appointment o the NMW Expett Panel are:

o The Decent Work Commission be established as an independent statutory body (a “national
public entity”)? in texms of Chapter 6 of the Public Finance Management Act 1 of 1999, and
listed as a Schedule 3 public entity in tetms of the Act; and that the expenses of the
Cotmmission be met by money appropsiated by Patliament, subject to andit by the Auditor-
General,

e The Minister of Labout be the executive authority fot the Decent Worl Compuission.

e  The Decent Work Commission be chaired by a full-time Decent Wotk Commissionet, who
shall be an independent expert,! appointed fot an initial tetm of five yeass? by the Minister
of Labout after consultation with the Presidency and with Nedlac. The Commissioner shal
have authotity to appoint staff and will be the Chief Executive Officer (CEO) and the
accounting authotity? of the Decent Work Commission,

»  The Decent Work Commissioner be an obsetver member of the Expett Panels, including the
NMW Expett Panel,

s The NMW Expett Panel be chaired by a part-time Commissioner who will have a deciding
vote in the Expert Panel in the event that the Panel cannat reach agreement on the level of
adjustinent to tecommend,

o Ten part-time NMW Deputy Commissioners be appointed to the NMW Expert Panel, in
their independent capacities as follows:

o six Deputy Commissionets who shall be appointed by the Minister of Labout and
sominated by the voting members of Nedlac as follows:
" three representing Otganised Busigess; and
three representing Otganised Labout;

2 A national public entity is defined in the Public Finance Management Act 1 of 1999 as ... “a boatd, commission,
corporation, fund ot other entity .., which is {i) established i terms of national legislation; () folly or substantially
funded ... from the National Revenue Fund; and (i) accountable to Parliament”. Fot a compatable institution that
may inform the legislative provisions establishing the NMW Commission see sections 19 o 24 of the Competition
Act, )

21 The Panel rccommends that the commissionet and depury-commissioncrs have knowledge and expertise in
economic and social development, as well as industrial relations.

2 The Panel proposes that a petson may be re-appointed at the expiry of the tesm of office.
23 Tn terms of s 49(2)(b) of the Public Finance Management Act, the accounting authoxity of a public entity that does

not have a controlling body is the CEO or othet person in charge of the public entity. In other wotds, the NMW
Commission need not have a controlling body.
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o four Deputy Commissioners who shall be appointed by the Presidency, aftet
consultation with Nedlac, who shalt be persons with suitable qualifications, knowledge
and experience in the fields oft

* the labour market and labour matket tegulation, including the dynamics of
collective bargaining and wage-setting,

* macroeconomic and fiscal policies and public administration more geperally,

" the dynamics of the informal economy and unorganised woskers and the
interests of the broader comumnity, and

*  the dynamics of poverty, inequality and unemployment,

With tegard to the Mandate of the Decett Work Commission and the NMW Expert Panel2t  the
Advisory Panel recommends that the NMW Expett Panel be responsible for: reviewing, at prescribed
intervals, the NMW level and recominending adjustments. The Panel also recommends an annual review
process? (which need not necessarily result in annual adjustments), taking into account the ILO position
on adjustments, and in line with the recammendations set out clsewhere in this Repott,

To provide legal cettainty regatding the NMW review process, the Pauel recommends that the NMW Act
expressly provides a schedule (or provision for regulations) detailing the review process, including dates
for initiating the review process and for finalising proposed adjustments.

The Panel recommends that the Decent Work Commissionet, in collabosration with the NMW Expett
Panel, be mandated to:

¢ Publish an annual report on the Bxpert Panel’s analysis of relevant data and evaluation of the impact
of the NMW. In addition, the Decent Wotk Commission, with the assistance of the Expert Panel,
should host annual public consultations regarding analysis and to facilitate engagement with the
publi¢ on the NMW and proposed adjustments.

*  Enpaging Nedlac on the NMW A process to cnable the Decent Work Commissioner to engage with
Nedlac should be established.

® Deliberate on broader wage policy and the data on income differentials, (This is cuttently the
function of the ECC in terms of s 27 of the BEA. The Panel recommends that this function be
moved to the NMW Commission.) Quality data on income differentials should be tmade available for
consideration by the Decent Work Commission, and the Commissionet should be mandated (in

2%ee generally in this regard the provisions in the UK Naztional Minimum Wage Age 1998 relating to The Low Pay
Commission {58 5 — 8), and tefertals to the Low Pay Cominission,

% Informed by Asticle 3 of the ILO Minimum Wage Fixing Convention, 1970 (No, 131) which establishes he
ctitetia fot minimum wage fixing and adjustments.
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terms of an amendment to the BEA) to make recommendations to the Minister, and to issue Codes
of Good Practice for reducing income differentials between occupational levels within the workplace,

o Petodically review the NMW Act and tecommend to Government improvements to the NMW
system and on possible amendments to the legislation.

7.6. Existing labout market institutions and the NMW

7.6.1,The role of Nedlac in developing the NMW system

The Nedlac processes have played an impottant role in reaching consensus on the introduction of a
national minimum wage, agreement on vatiovs aspects of the NMW Rule, setting (thtough the
Comtnittee of Principals) the initial level for the NMW, and consideration of draft NMW legislation. In
addition, Nedlac will continne 1o engage with the Decent Work Commissioner and the Depattment of
Labour on the NMW, and on appoiatments to the NMW Expert Panel.

7.6.2. Adapting the role of the BECC

The Advisory Panel recommends that the BCC be reconstituted as an Expert Panel (cither an
“Employment Conditions” ot a “Conditions of Work and Collective Batgaining” Expest Pancl) within
the Decent Work Commission,

Custently, the BCC plays an important tole in the sectoral determination processes that regulate
conditions of employment, including minimum wages, particularly in sectors in which collective
basgaining systems have not taket hold.

Once the NMW has been implemented and the ttansitional arrangements have run their course, one
possibility for the BCC is to repriotitise its focus to the informal sector, and more specifically the
provisions of the 2015 ILO Recommendation 204 on Formalising the Informal Economy.

Certainly, for the shott term, the Paael recommends that the BCC should adapt its functionality to play a
suppotting role in the NMW system. More specifically, we recommend that the ECC (as reconstituted) be
tequited to advise the Minister on the jmpact of the NMW on existing sectotal determinations and
measutes to replace the sectoral determination system with collective bargaining structures. The ECC
should play a central role in the initial stages of rolling out the NMW, and assist with impact assessment
on the sectots tegalated by sectoral determination (and possibly also those in bargaining councils),

In addition, the mandate to ptomote decent conditions of wotk in vulnerable sectots, including wotk in
the care and welfate sector and in the informal economy should fall within the mandate of the ECC.
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7.6.3. Capacitating the Department of Labout and the Labour Inspectorate®

Currently the Department of Labour is responsible for the enforcement of basic coaditions, including
minimum wages, which it achieves through the Inspection and Enforcement Service (IES) programme.
The IES programme ensutes compliance with labout legislation by monitoting and enforcement
activities, inchiding regular inspections and audits, Thete ate concerns, howevet, that the TES is under-
tesourced and the probability of inspection is thetefore low (Bhorat et al,, 2014; DPRU, 2014),

The Advisory Panel noted the arrangements in both the UK and in Germany in which the Inland
Revenue and Customs and Excise department (UK) and the Customs Administration, Financial Control
of Illegal Employment division (Getmany) have been assigned the tesponsibility of state enforcement
agency for the NMW. The social parinets may want to look at the following:

®  Why have these agencies been appointed to enforce the NMW in the UK and Germany?

s Instead of (or in addition to) the Labout Inspectorate, could the SARS Enfotcement and
Customs Operations be an NMW enforcement agency in South Africap

*  Are there reasons why the Labour Inspectorate should not be charged with this responsibility?

These questions aside, however, the Advisory Panel believes that it is beyond our scope to suggest that
responsibility for enforcement be shifted out of the Departtnent of Labout. We recommend that the Dol
be charged with the primary responsibility for managing and enforcing the NMW Rule, together with the
IES as the primary enforcement agency for processing violations in respect of conditions of employment.

7.6.4.Extending jurisdiction of the CCMA, Tabour Court and Labour Appeal Court

We recommend that the NMW Act empower the Council for Conciliation, Mediation and Arbitration
(CCMA)?" to conciliate and arbitrate disputes telating to:

» unfair labout practices (including undetpayment) in terms of the NMW,; and
* unfait dismissal (whete the reason for the dismissal relates to the NMW).%

In addition, the Panel recommends that the Labour and Labout Appeal Coutts be empoweted to deal
with matters arising out of the NMW Act and to teview CCMA athitration awatrds. The Labout Appeals
Coutt should also deal with appeals from the Labout Coutt in tespect of the NMW. The drafters may
also want to reflect on the sight to strike within the context of the NMW.

% Including the bargaining councils to the extent that they petform inspectorate functions,
# Including the bargaining councils to the extent that they perform dispute resolution functions.
#See for example s 25 of the UK National Minimum Wage Act 1998 which provides for the right of an employee

not to be unfaitly dismissed for reasons relating to the NMW.
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While the above covers the Panel’s tecommendations in respect of the various institutions that will be
included within the NMW system, the section which follows contains recommendations in respect of
various elements of the NMW Rule,

7.7. Legal and definitional issues

7.7.1 Recommendation: an houtly rate with variable reference periods

There is consensus at Nedlac that the NMW should be calculated houtly; the Panel proposes that tables
be provided for daily and weekly and possibly monthly caleulations of the NMW, based on the number of
ordinaty houts worked 2 There is an established praciice fot the preparation of such tables, both within
fhe sectoral determination schedules and in batgaining council agreements, that should setve as guidance
in this regard.

As firms may adjust to the NMW by reducing the rumbet of hours worked,? the Panc] proposes that the
NMW Rule provides for payment for a minlmum number of fout hours per day?! although a higher
minimum numbet of houts may be agreed through collective basgaining. In addition, as 2 form of wotket
protection, the Panel recommends that an “unfair labour practice” relating to the NMW he expressly
provided (in s 186 of the LRA) that would prohibit any unfair conduct by the employer relating to the
NMW. This would include adjustments to terms and conditions of work that would xesult in 2 position
whete an employee is in 2 wozse position ~ for example, earns less per week — thas he ar she was earning
priot to implementation of the NMW.

7.7.2.Recommendation: how to calculate wages in ordet to comply with the NMW

A method fot calculating wages is diseussed in detafl in Chapter 11 (Appendix 1). The Panel recommends
that the NMW legislation takes into account existing principles and statutory provisions fot determining

% Considet for example the tables set out in existing sectoral determinations, such as the tables in Sectotal
Determination 7: Domestic Worker Sector,

3 *The question of a reduction in working hours showid be informed by the content of Schedule of the BCEA
(“Procedures for Progressive Reduction of Maximum Working Hours”). The goal of the Schedule is to reduce the
working hours of employees to a 40-hour working week and an cight-hour day (whether thtough collective
bargaining ot sectoral determination), having regard to the Impact of guch a reduction on employment and
employment oppostanitics. Although the Schedule required the Department of Tabouz to consult with the BCC and
teport within 18 months after the BCEA came into operation, this has yet to happen.

31 Currently, for example, Sectoral Determination 7 (iten 2.4) provides that “[a] domestic wotler who wotks for less
than four houts on any day must be paid for four hours’ wotk on that day”, Likewise, the Wholesale and Retail
sectoral detetmination provides that “jaln employee who wotks for less than four hours on any day must be paid for
at least four houss work on that day”.
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wages, and that the positfion be cleatly stated in legislation (and ardeulated in regulations and/or a code of
practice) in a transpatent and nnhambiguous way.32

7.8. Scope of application of the NMW

7.8.1.Recommendation: the principle of universality

Implementing the natonal minimum wage is intended to improve wages and conditions for the working
poot. Its effectiveness in this regard will depend in large patt on the extent to which all wotkers are
covered by the NMW. The Panel recommends that the ptinciple of universality be adhered to as closely
as possible and deviations be permitted oaly in cases of necessity, Broad coverage can only be achieved
by limiting the extent to which employers may deviate from paying the NMW,

Tt was agreed at Nedlac that the existing definition of “employee™? would be aa appropriate tool for this
putpose, In addidon to this, howevet, the Panel proposes that the provisions in this regard be drafted to
expand the definition of an emplovee to include forms of work such as piecework and homewotkers,
part-time workers, casual workers and self-employed contractors to ensute that their services are
remunerated at a rate that does not fall below the NMW 2 This latter may be achieved by a provision in
the legislation that requires a contractot to be remunerated at a level that is not below the NMW and
which provides recourse via an effective enforcement mechanism,?

To eliminate uncertainty, the NMW Act may expressly indicate that it is applicable to all workers,
including:

»  watkets covered by the definition of an employee — the Nedlac (2016} Progress Repott indicates
that thete is consensus that the Code of Good Practive: Who i an Emplayee should apply;
e workers who are engaged as independent contractors;

¥Fection 2 of the National Minimum Wage Act 1998 {1998 Chaptet 3%) provides an example of a frameworl for
regulations relating to the natdonal minitnum wage,

# Read with the presumptions in s 200A of the LRA,

3 In this regard see also s 41 of the UK National Minimum Wage Act 1998 on the power to make regulations in
order to apply the Act to individuals who are not otherwise “workers”.

3 For example, the Independeat Contiactors Act 2006 in Australia regulates a contract for services to which an
independent contractor is a pasty and provides, at s 9(1)(f) that it is an “vnfairness ground if the contract [with the
indepenident contractor] provides for remuneration at a rate that is, ot s likely to be, less than the rate of
remunetation of an employee performing similar work®, Note also the provision in Sectotal Determination 7:
Domestic Worker Sector which provides, in item 1, that “ftlhe detetmination applies to the employtnent of all
domeste wotkers in the Republic of South Aftica including domestic workers — (a) employed or supplied by
employment services; (b) enployed as independent contractors™,
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¢ lhomeworkets;6

o workers who work for less than 24 houss per week;

e employees of non-profit organisations;

s wotkers employed on South African registered ships;*?

s+ persons employed at sea on ships registered o ply their trade between South Aftican potts;
o persons employed on fishing vessels licensed to fish in South African watess;

e civilians employed in the SANDE;

s migrant and foreign workers;

¢ workers with disabilities.’

The Advisory Panel was not able to fully investigate the position regarding the employment of people
with disabilities, and notes in this regard the sheltered employment factories scheme administered by the
Depattment of Labout. The Panel further notes concern regatding access to disability grants in the event
of a person with disabiliics finding employment. The Panel therefore recomnmends that the position of
people with disabilities be placed on the agenda of the Decent Work Commission fot future reflection)

Any employer who can show they will not be able to afford the minimum wage will be able to apply fot
temporaty exemption.

7.9, Dispute resolution processes and enforcement proceedings

The institution should consider appropsiate punitive sanctions for non-compliance and make these
known to the public. Non-compliatice will only become an issuc from 2020, at the end of the adjustment
petiod. Since small businesses will be given an exira year to adjust to the NMW, issues of non-compliance
for this sector will only be considered from 2021 cnwards.

3 Interestingly, in Ontario, Canada, “homewotkess reeeive 110 per cent of the mintmum wage to take into account
the costs they have to defeay” (ILO, 2014a: 80).

31 Note in this regatd s 42 of the UK National Minimum Wage Act 1998 which provides a mechanism fot extending
application of the Act to “offshore employment”, An “open-ended” provision for futuze segulations would leave
scope for future developments.

3% In some countties, a legal mechanism is put in place which permits an etployer to pay a wage lower than the
minimum wage to a person with disabilities. The ILOs Convention 131, however, does not make provision for a
different rate of pay on the basis of disability; and, if she productivity of a person with a disability is not affected by
the disability, then the equal pay principle applies. In this regacd, the ILO notes that “measures have been taken by
the governments of several countties, including Argentine, Czech Republic, Fratice, New Zealand and Slovakia to
abolish lowes minimum wage rates for wotkets with disabilities” (110, 2014a; 98, footnotes omitted).
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The primarty enforcement role in sespect of the NMW is likely to be played by the labout fuspectosate.
Chapter 10 of the BCEA makes provision for monitoring, enfotcetnent and legal proceedings. The Panel
recommends that the enabling legislation for the NMW provides for the application of Chapter 10 to
monitoting, enforcement and legal proceedings in respect of the NMW Rule, Doing so will have the
following effect:

* In terms of s 64 of the BCEA, labout inspectors “may promote, monitor and enforce compliance
with ... {the NMW Act] by -
{a) advising employees and employers of their rights and obligations ...;
{b) conducting inspections ...;
() investigating complaints made to a labour inspector;
(&) endeavousing to secure compliance ... by secusing undertakings or issuing compliance orders;
and
(e) performing any other presctibed function.”

Currently the inspectorate has the power to sccute compliance, The introduction of an NMW may
provide a good opportunity to reskill the inspeciorate and improve the conditions undes which inspectors
are employed, as well as itnproving the quality (ard quantity) of inspections,®

Simplified, accessible and anonymous reporting procedutes will aiso provide scope for improving rates of
compliance with the NMW Rule. Some countries have established a hotline for reporting non-compliance
with the NMW. In this repard, it may be construetive to set up an NMW call centre (such as the call
centre established by the CCMA fot labour advice) that handles both queries on the NMW and
complalats regarding non-compliance. Other examples that have been suggested for sirplified reporting
of non-compliance include the availability of compliance forms in post offices, which can be completed
on site, Confidental online questionnaires may also be made available and may be emailed to any sumber
of institutions, including the unions, the inspectorate, the Department of Labour and the Decent Work
Commission.

Within the workplace, a number of measures may be adopted to promote compliance, including;

¢ 2 requirement that NMW postets be displayed in the workplace;

* unions and other membership-based organisations being capacitated to take up individual complaints
on behalf of employees.

Dispute resolution processes should be made available in the event of a dispute relating to whethet ot not
a person is a worker for the purposes of the NMW. The Panel recommends that the CCMA, bargaining
councils and inspectors be empoweted to determine this, with the Act providing a right of teview by the

3 °The ILO (2011t 37) points out che concern that inspectors ate at risk of comruption and suggests, as a solution for
this problem, that inspectors’ salaries be increased (ot have a component that tewards petformance). They also
recomimend that inspectors be accompanied by workers’ representatives, The possibility for creative public—private
pattnerships may also be explored to addeess some of the capacity concetns regarding the inspectosate,

99




Labout Coutt. Tn addition, the Panel recommends that Chaptet 8 of the LRA be amended to make
provision fot;

e an unfait labour practice in the event of a contravention of the NMW legislation;
e an automatically unfair dismissel if the reason for the dismissal relates to the NMW.

The Panel tecommends that consideration be given to the Govetnment incentive policies and
frameworks in relation to compliance by businesses with the national minioum wage.

Information campaigns and training will play an important role in ensuting compliance.

7.10. The importance of public campaigns, a positive public discourse and
good governance :

Raising awateness of the NMW among employers and workets will be critical for fostering acceptance
and increasing the bencfits of, and level of compliance with, the NMW (ILO, 2011). This may be
achieved thtough:

+ providing adequate information,

e seminars that target and educate employers as well as employees, and make cotpliance and
enforcement simple;

s Government campaighs aimed specifically at addressing sectors af tisk and at reducing
hartiers to implementation;?!

o minfmum wage tates should be widely advertised, for example on bus tickets, in post offices
and on the radio; and

e non-compliance should be communicated as a form of “cheating”#

Ongoing communication and engagement with the public on the NMW is essential and constitutes an
impottant aspect of the responsive and accountable gavernance of the NMW system,*

4 In this regard, the ILO mentions successful campaigns by the British government, by the Commission des
Relations du ‘Travail in Quebec, and by Better Pactories in Cambodia (TLO, 2011: 36).

# The TLO sefets to the minimum wage campaign in the hairdressing scctot in the UK and the NMW Coalition
campaign in the UK,

42 An information campaign in the UK in 2008 declated, “Employets who don't pay the minimutn wage are not only
cheating wotleers, they're undercutting honest businesses” {ILO, 2011: 20).

43 For a detailed account of responsive and accountable governance see United Nations Department of Economic
and Soclal Affzits (2015) ST/ESA/PAD/SER.E/187
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The impottance of good governance for the successful implementation of the NMW cannot be
underestimated and must be factored into the design of the system. More specifically, to easute good
governance of the system, there must be:

* public access to information, encoutaging inclusive patticipation in identifying and solving
probiems that may atise in regard to the NMW;

* modernised administration and innovadons in govetnance to increase efficiency and avoid
stagnation within the system,

¢ customisation of global best practice to ensute optimal perfotmance in implementing NMW
policy;

s well-designed systems for the collection of data to measute performance and effectively
implement policy;

¢ “local ownership” and systems for vestical and horizontal engagement in planning, implementing
and monitoring the NMW Rule;

* ecnsuring that political processes ate inclusive of all sectots of society; and

* the “scaling up” of good local practice relating to the NMW, which builds capacity and validates
local solutons (UN, 2015: 21-2),

‘These good governance principles must inform each stage of implementing the NMW.,

7.11. Legislation that may require trevision

Table 26 lists legislation that may require revision in parallel with the introduction of national minimum
wage legislation. (This should be reviewed in the drafiing process.)

Table 26: Tegislaton requiring teview
Lepislation Comments / considerations
“Basic Conditions of Employment Act 75 of 1997 | General review; adjustments to
: accommodate an NMW and its
! enforcement and alignment with the NMW

Coopetatives Act 14 of 2005 Review to ensure alignment with NMW
,,,,,, I e e Syt
Employment Bquity Act 55 of 1998 | General review; consider the provisions on

 income differentials and equal pay

. ptinciple mose broadly; align with NMW
. : system ] o
Employment Services Act 4 of 2014 " Review to ensure alignment with NMW
System
- Review to ensure alignment with NMW
. systemn and future possibility for
_ o _ .. | incentivising compliance
Labout Relations Act 66 of 1994 % Review to ensute alignment with NMW

! system; possible amendments to the

! mandates of existing labour market

institutions (CCMA, Labour Coust, Labour

Emplt)yment’i‘éx Tncentive A
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L T T T TAppeal Cours, bargaining councils, etc)
National Heonomic, Development and Labout Council Act 35 : Review to ensure alignment with NMW
of 1994 ! system

" §idlls Development Act 97 0f 1998 .

o gystem
| Review to ensure Eﬁgnméﬁ;ﬁith NMW
| system

" Unemployment Tnsusance Act 63 0f 2001

“Unemployment Insurance Conttibutions Act 4 of 2002~ Review to ensure alignment with NMW

e - ... icystem e
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8. Purther measures to address inequality and poverty

8.1, Introduction

The Advisory Panel’s Terms of Reference call on the Panel to make suggestions about any further
measures that could be implemented alongside the NMW to address excessive wage inequality and
wotking poverty, Given the short timeframes undet which the Panel has worked, and the need to focus
on the NMW issue itself, the Panel has not been able to seriously deliberate any further measutes to
address poverty and inequality, As such, the Panel provides in this chapter only some suggestions which
the CoP can explote in further detail. These should be seen as suggestions and not recommendationss,

8.2. Additional measures that could be implemented to reduce wage inequality
and wotking poverty

An effective framework of labour matlket tegulation in 2 modern economy is not only concerned with the
regulation. of wages and wage setting, but should also extend to the organisation and conditions of work,
frameworks and rules governing training and the provision of employee benefits. As stated pteviously, the
existing wage-setting framewotk consists of sectoral {and ministerial) determinations of “minima” and
collectively bargnined agreements that cover not only minimum wages, but the benefits, occupational
training and conditions of work in covered sectors. The challenge, however, is that 2.35 million Jow-wage
wotkers are currently excluded from sectoral minimum wage coverage (Konopelko, 2016} and collectively
bargained wages, Therefore, the national minimum wage is a timely intervention aimed at addtessing the
challenges of workers who find themselves and their wages determined ouside the wage-setting
mechanisms described above.

The ILO’s 2014/15 Global Wage Report notes that minimum wages are incteasingly being used by
governments as & tool to effectively reduce wage inequality (1O, 2014c), The NMW is seen as a policy
instrument that can conuribute to addressing wage inequality and the inherited low-wage structure, and
also address, to sonie extent, household poverty and inequality, However, Chapter 4 showed that many of
the poor rely on sources of income other than wages, and indicated the importance of policies that are
complementary to a national minimum wage. This chapter discusses the issues of household poverty and
inequality, although it is not a comprehensive review of policy issues that influence those issues, Rather, it
is a discussion of some of the policy measutes that can assist in optimising the benefits of the national
minimum wage so that this intervention does not become a “blunt” policy instrument, This chapter will
also discuss some of the suggested complementary interventions that emerged in the Panel’s
conversations with vatious constituencies. These complementary interventions straddle the iabour
market, the social wage and protection, and industrial and productivity-focused policy interventions.

8.3. Promoting collective barpaining alongside a national minimum wage

As stated clsewhere in this Report, collective batgaining poes further than minimmm wages, which only
address issues of remuneration. Collectively bargained agteements do specify minimum wages at sector,
fittn and plant level; howevet, they also cover employee benefits, occupational training and other matters
related to conditions of wotk, Whereas collective baggaining affects the level and the dismibution of
wages, the effect of minimum wages tends to be limited to the bottom end of the wage distribution in the
tabour market,
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One of the concerns that was taised is the likely impact the national minimum wage might have on
collective batgaining, The fear is that it might undermine or displace collective bargaining as 2 wage-
setting mechanism while driving real wages closer to the “national minimum”. We support the agreed
national minimum wage zs a wage floot below which no worker should be paid (unless excluded of
exempt), and believe that collective bargaining should continue be used to negotiate wages and conditions
of wotk above this floor.

Designing a cohesent set of wage policies for the South African labour matket requites cleatly atticulating
the envisaged rclationship between the national minimum wage and collective bargaining, Mote
impottantly, this relationship should be seen as a complementary one between the two approaches, We
also envisage that the introduction of the NMW should encourage greater otganisation, and by extension
encourage more workets and employers in vulnetable sectors to develop bargaining councils to determine
non-wage aspects of work and industrial relations.

We suggest that the following measutes could be implemented to strengthen collectve bargaining
alongside the national minimum wage:

s Strengthen freedom of association: One of the ILO’s basic principles is that collective bargaining
should occur in an environment that “upholds the sight to freedom of association (ILO, 2008),
This is chatactetised by the recognition of the right of wotkers and employers to associate freely,
without interference by the state (or any other actor for that mattex), and to establish their own
otganisations freely. 'I'his implies that wotkers need to be protected from anti-union
disctimination by employers and the spectre of being dismissed for union activities.

e  Collecting transparent, reliable and credible wage and collective bargaining statistics: Robust data
on wage levels and other relevant date emesging from collective agreements ase not only useful
for analysis and policy development, but ase also imporeant to create favourable consensus for
social dialogue on wages, As the TLO (2008) notes, “without a shated undetstanding of key wage
statistics, collective negotiations hetween workers and employers at vatlous Jevels (including
tripartite negotiations over minimum wages) may not be as constructive as needed.”

8.4. Ratify IO Convention 131 of 1970

Convention 131, passed at the 54t session of the ILO on 3 June 1970, sets out a guiding framework for
setting or “fixing” minimum wages. The Convention’s intention was to protect wage carners against
unduly low wages. Aside from being nsed as a guide, it also places a responsibility on those who ratify it.
For instance, Article 1 states that “each membee of the International Labour Organization which ratifies
this Convention, undettakes to establish a system of minimum wages which covers all groups of wage
earners whose terms of cmployment ate such that coverage would be appropriate”. At the time of writing
(November 2016), South Africa has not tatified Convention 131, The Panel proposes that teasonable
tneasures should be taken to ratify this convention,

8.5, Labour market policy

8.5.1. Wage incquality

One of the key aspects the Panel was requested to explore was the question of wage inequality, and by
cxtension the concetns atound wage cotnptession, More consideration should be given to Section 27 of
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the BEmployment Equity Act (BEA), which would regulate the obsetved ratio between the top 5% and
bottom 5% of eatners in all companies and institutions. We have scen voluntaty cases where companies
have taken this step; Pretoria Pottland Cement, for example, instituted pay cuts for seniot executives,
which reduced the ratio between the salaties of seniot management and the lowest paid workers from
1:120 to 1:40 (Klein and Masote, 2014). Howevet, it is clear that a voluntarist approach might not be as
desirable, and & regulated system could be considered that creates effective wage ceilings to reduce wage
inequality. Such a regulation, as the 2013 PricewatethouseCoopers (PwC) report onm executive
remunetation suggests, would monitor the pay gap ratio which is the value of the chief executive officer
(or any other highest earning employee) over the average income of the lowest paid band of employees.
The level observed for this ratio was 53,53 for JSE-listed entities and stood at 69,88 for the South African
faancial services sector (PwC, 2013}, Both these figures ate much higher than the ratio in China, which
stands at 20,32, T'o drive the point home, Table 27 illustrates this using actual rand figures; for ease of
reference, we assume a monthly income of R100,000 fot the CEQ.

Table 27: Pay tatios
Ave. Income of

Country CEO Pay Employee in Ratio
‘ Lowest Band
South Africa (for JSE listed entities) -~ R100000 . R1568 |

R1431 |

R100000 | -
. Rav21,

South Africa (Financial Services only) ~
China

Regulating such ratios and placing wage ceilings can play an impottant role in bridging the latge gap
between meaa and median wages over time, In this regard the Decent Work Commission and the Expert
Panels tasked with. the review, monitoring and adjustment of the minimum wage, might pay attention to
these ratios and factors them into theit work.

8.5.2. Social wage policy

1LO Convention 131 outlines a mimber of related criteria for setting, monitoting, reviewing and adjusting
minimuim wages. Three of these criteria require mention here — the needs of wotkers and their families,
the cost of living and social secusity benefits, Beyond the “cconomic” ot “wotkplace” wage provided
through employment, the “social wage” provided by the Government Is a crucial cog in the policy
intetventions aimed at improving the living conditions of poor houscholds. The tetm “social wage” refers
to public spending on welfare, health care, education, housing and other related amenities. Social wage
policies enable and support labour market participation by narrowing the gap between wages and the cost
of living of those engaged in low-waged wotk and their houscholds,

Discussion should to be held around the social wage, as captuted in the comprehensive social sectot
policy, and how this can complement the objectives of the NMW, Such an approach fequites, at a
minimum, a combination of an economic wage detetmined theough existng wage setting mechanisms
and the new national minimum wage, as well as a vatied apptoach towards the social wage. This
complementary approach would combine the economic and social wage to overcome working povetty.
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8.0. Intetventions tatgeting the cost drivers of poor households and
vulnerable firms

Tn order to achieve industiial and cconomic competitiveness, South Africa needs to address the cost-
deivets of poot households. Because of their peripheral position in the apartheid spatial planning legacy
and higher dependency ratios, such households spend a larger portion of bousehold income on transpott,
utifities and telated expenditures. Research from the University of Johannesburg shows the “hidden”
search costs young people face in securing employment (Patel and Khan, 2016). Similasly, fotthcoming
tescarch by the Abdul Latif Jameel Poverty Action Lab (J-PAL) looking at the impact of transport
sabsidics on job matchmaking in South Aftica, found that job seekers spend on average R105.75 each
week travelling to search for work (Banerjee and Sequeira, forthcoming), This is equivalent to 25% of the
weekly salary for a full-time employee earning the average minimum wage among the lowest existing
sectoral determination. Such high costs may discoutage the unemployed from actively searching for jobs,
resulting in higher unemployment. This is one of the numetous household costs where the only regular
income in many instances comes from social transters.

8.7. Industrial and productivity-focused policy

All the constituencies agteed that the national minimum wage was not a silver bullet for output growth
and the tesolution of Scuth Aftica’s socio-cconomic challenges. We have discussed above some of the
policy measutes that can complement the NMW in addressing wage inequality and household poverty.

The low levels of employment growth in South Africa ate partly the result of low levels of labout
demand. Critical to addtessing this challenge is the need for policies aimed at reducing industrial decline,
and providing support to imptove the diversification of the manufacturing sectot, which has the ability to
generate significant employment growth, From the perspective of minimum wages, the Labout and
Community constituencies highlighted the positive benefits of 2 national minimum wage thtough
improved aggregate demand due to greater disposable income. Howevet, the Business constituency and
the researchers from the University of Cape Town argued that the rise in disposable income would tesult
in a risc in imports, due to South Aftica being a net importer, with a negligible change in mamifacturing
or tetail output, The Panel does not take a view one way or anothet on which of these outcomes is more
likely, However, the Panel does believe that a minimum wage regime is more likely to be successful in an
enviconment where the industyial sectot is growing tather than declining, as is currently the case in Sonth
Africa, Thus, industrial policies, and mote broadly, policies aimed at improving industrial pesformance —
including trade policies, competiion policy, and monetary and fiscal policies — ate Important
considerations,

8.8. Prioritisation of R&ID expenditure and monitoting

Much of the debate around the minimum wage has focused on the impact of higher real wages on
productivity at a firm, sectotal and economy levels, Research and developmesnt R&D) is thus impostant
in order to develop new techniques, processes and osganisational approaches that form a crucial part of
industrial upgrading, operational efficiencies and firm-level structual change. South Aftica spent 0.73%
of national output on R&D in 2012/13 which is significantly less thaa its BRICS peers — Brazil spent
1.15%, Russia 1.13%, India 0.82% and China 2.01% (HISRC, 2013). This spending will have to focus on
arcas of latent competitive advantage. In addition to this, it may be possible to use public procurement
expendifute to encoutage innovatlon in areas of latent competitive advantage and in new technology.
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Public procurement can be used to create a “learning® environment for emerging suppliess in ateas of
innovation, while also creating new markets {Lembet, Katell and Kalver, 2013),

8.9. Hducation and investment in human capital, and physical and digital
infrastructute

The conversation around productivity imptovements, industtial upgrading and stiuctusal change is
incomplete without a discussion of the role of education and the investment in human capital, ‘There is 2
need to not only improve educational outcomes in the basic education system but also ta strengthen the
post-school sector in a way that aligns with the nation’s development goals, This, alongside investments
in physical overhead capital (roads, potts, regional nodes, inter alia) can setve not only to reduce
transaction costs but also bring in ptivate investment. Purthermote, investments in digital innovaton .
the changing technology and work landscape ~ the shated economy, busitiess ptocess outsourcing and
micro-work — can serve to consolidate employment in these emerging sectoss, especially for the youth.
The Department of Trade and Industty’s (DTI, 2015) incentive structute for the busitiess process
outsourcing (BPO) sector serves as an interesting intetvention that will require tegulat monitoring to
asceftain it impace,
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9, Summary of the Panel’s recommendations
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1.

The Panel proposes that the first national minimum wage for South Aftica be set at R20 per
hour, This is equivalent to approximately R3,500 per month.

The Panel suggests that this level of the minimum wage be communicated as soon as possible
should the CoP approve the recommended level.

A ctitical issue that the Panel considered is the adjustment or transition petiod. Since the
adjustment petiod should allow entetprises and workers to adjust to the new policy in 2
systematic manner and be as non-distuptive as possible, the Panel suggesis the following:

a2, 'The national minimum wage should be announced in December 2016,

b, 'The legislative and institutional arrangements be finalised as early in 2017 as possible, At
the latest these mattets should be dealt with befote the end of June 2017.

¢. 'The recommended level of R20 pet hour should be effective as soon as the legislation is
enacted — at the latest 1 July 2017.

d. Ovet the period 1 Tuly 2017— 30 June 2019, compliance with the national minimum wage
should be based an techaical assistance and persuasion, rather than penalties.

e. Beginning on 1 July 2019 (2020 for small businesses), enforcement of the national
minimum wage should be based on financial penalties for non-compliance, and the
Expert Panel can consider implementing an adjustment to the level,

‘The Panel subscribes to the view of the TLO that adjustments to the pational minimum wage
should be evidence-based. The Panel thetefore recommends that changes to the level of the
national minimum wage should be based on evidence and can only be feasibly undertaken in
2020, after the initial level has been implemented and sufficient time has passed for an
assessment of the evidence,

While the Panel believes that the system should have universal coverage, in order to reduce the
tisk of any negative employment impacts, the Panel tecommends the following special
conditions:

4. Small business — The Panel believes that other policies, such as taxation policies and
Government procutement, are better suited to addressing the needs of small business.
Furthermore, the incidence of low pay is as much an issue for large fiems as it is for
amall business. ‘The Panel believes that, given sufficient time, most small businesses will
be able to adjust to the tecommended level, The tecommendation s that small
businesses (those employing fewer than ten people) be given 2 further 18 months to
adjust to the level,

b, Youth employment — The Panel noted thete are a host of policies curtently in place to
encoutage youth employment. Thete is no evidence to suggest that the introduction of a
national minimum wage wili have any negative impact on this sector.
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. Vulnesable workets — The Panel recognises that these sectors ate very vulnerable to
disemployment and are often pootly organised, which makes them especlally vulnerable,
Thus the proposal is to have a longer phase-in time fot certain groups of workers:

i, Parm workers and fotestry sector workess:

Yeat 1 - 90% of NMW, with any adjustments to this being done on the
basis of evidence,

ii, Domestic wotkers:

Yeat 1 — 75% of NMW, with any adjustments to this level being done
on the basis of evidence,

ifi. Welfate sector and eare work;

A large number of wotkets, mainly female wotkers, ate employed in
welfare and care worl, at low wage levels. At least some of this work is
undettaken on behalf of Govetnment, and the low wages are partly a
result of low levels of Govetnment subsidy, The Panel believes that an
expett group should address the challenges in this sector,

6. Vety important to note is that the Panel recommends that an exemption mechanism be built into
the system. This essentially means that any employets who can effectively motivate why they are

unable to meet the minimum wage level will be granted an exemption,

7. Farthermote, the Panel recommends that own-account workers, and paid or unpaid family
workers in informal entetprises are permanently excluded from the NMW.

8. The Panel carefully considered what would be the most efficient and effective institutiona! design
for the implementation and management of the national minimum wage system,

a. 'The Panel recommends that two existing bodies ({the Employment Conditions
Comnission and the Employment Beuity Commission), and a new NMW body be
incotporated into one umbrella institution - the Decent Wotk Commission (DWC).

b. The Decent Work Commission will comprise three streams of work — Employment
Conditions, Employment Bquity and the National Minimum Wage, each undersaken by
an Hxpert Panel,

9. The structure of the DWC is proposed as follows:

a4, Independent statutory body,

b, The Minister of Labout is the Executive Authority.

c. Run by a fulltime Commissioner who js an independent expert appointed by the

Minister aftet consultation with Nedlac and the Presidency.
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The Comtissionet who is the CEO of the DWC will appoint staff to run the three
strcams of work, which will each be managed by Expert Panels.

The Commissioner will be an observer member of the three Expert Pancls.
The NMW Expert Panel shall;
Comptise ten part-time Deputy Commissioners to be appointed as follows:
i. six Deputy Commissioners appointed by the Minister of Labour, comprising
theee representatives of Osganised Business and thiee representatives of

Organised Labour;

ii. fout Deputy Commissions appointed by the Presidency in consultation with
Nedlac, who will have expertise in:

the labout market,
macroeconomlcs,

the informal economy,
poverty and inequality.

Ao b

10. The mandate of the NMW Expett Panel will be to:

f. 0 owP

Review the NMVY level on a regular basis and recommend adjustments.

Publish an annual tepott analysing relevant data and evaivating the impact of the NMW.
Engage Nedlac on the NMW.

Delibetate on broader wage policy and the data on income diffetentials.
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11.  Appendix 1: Calculating Wages

11.1. A basic wage: what is included?

The Nedlac Progress Report to the Committee of Principals#indicates that agreement has been reached
on detesmining wages in respect of both inclusions for the purposes of 4 ‘gross (ot basic) wage’ ot ‘gross
remunetation,” and on the exclusion of certain items* This alighs with the ILO position that ‘[t]he
concept of the minimom wage can be defined as the minimum amouat of temunetation that an employer
is required to pay wage eatners for the work performed during 2 given petiod, which cannot be teduced
by collective agreement or an individual contract’ JLO), 2014:33},

On the concept of a gross (or basic) wage, the Labour constituency at Nedlac# proposes that this is ptior
to the following deductions -

o Priot to tax deductions,
o Prior to deductions for employee contributions to medical aid, retitement fund, and other
deductions that are permissibie by law.

In so far as it is possible, ‘The Panel recommends that the cutrent practces used in calculating minimum
wages, aligned with the BCEA and the Schedule for the Calenlation of Employee’s Remuneration in
terms of Section 35(5),% should inform the basis for caleulating wages in ordet to comply with the NMW
tule,

Differentiating between ‘wages” and ‘remuneration’ — payinenit in money and payment in kind

The following provisions in the BCEA should inform the method for calculating wages in tetms of the
INMW Rule, and for determining whether an employet is compliant with the law.

s Wage,” which is defined in 3 1 of the BCEA as;

“Item 2.1,
# See p. 8 of the progress report.

4¢The patties have agreed that the items listed in the Minister’s notice of May 2003 (GG 24889%) shall aot be used to
calculate the NMW,

47 See p. 8 — 10 of the progress report.

4 Published under GN 691 in GG 24889 of 23 May 2003,
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... the amount of money paid or payable to an employee in respect of ordinaty houts of work,* or if they
are shortet, the houss an employee otdinatily works in a day®® ot weck

e TRemunecration,’ which is defined in s 1 of the BCEA as:

... any payment in money ot in kind, or both in money and in kind, made ot owing to any person in
return for that pesson wotking for any other petson ...

Whereas ‘emuneration’ consists of both ‘payment in money’ and ‘payment in kind;’ the term ‘wages’
refers to ‘payment in money’ only. Sttictly speaking thetefore, the NMW would cefer to payment in
money only; and the question which atises ist can the NMW consist of both ‘payment in money’ and
‘payment in kind? For example, if the NMW is R20/hour, would the employet be compliant if he or she
paid an employee R15/hout and accommodation to the value of RS per hout?

The Panel tecommends that any arrangements that would permit ‘payment in kind’ and would reduce the
‘money’ component payable to the employee below the NMW rate should be limited. In this regard ILO
{2015) states that:

4f the minimum wage is really to offer social protection to wotkers and theit families, it is necessary to
ensute that only benefits in kind that respond to their needs are included among the components of the
minimum wage, that a teasonable value is attsibuted to them and that they are only taken Into account up
to a certain value” (NMW R1, 2015:9).

There is a feat that employers may abuse an asrangement which pesmits ‘payment in mind’ and out
recommendation is that limitations be put in place in respect of the maxim percentage of minimum wages
that may be paid by way of ‘payment in kind: for example, = rule that a wotker’s wage may be reduced
propostionate to the value of ‘payment of kind’ up to 10% of the minimum wageS!

A basic wage: determined with refetence to hours ordinatily work, and subject to exclusions

49°Qrdinary hours of wotk’ .., means the houts of work petmitted in tetms of section 9 ot in tettns of any
agreement in terms of section 11 or 12, ...; and in texms of s 9 ‘an employer may not require or peernit an employee
to work mote than — (a) 45 hours in any weel ...”, Note however the provisions in schedule one of the BCEA titled
“Pracedures for Progressive Reduction of Maximum Working Hours”. The goal of the Schedule is to reduce the
wotking hours of employees to a 40 hour wotking week and an eight hout (whether through collective bargaining or
sectoral deteomination) having regard to the impact of such a teduction on employment and employment
oppottunities. Although the Schedule requited the Department of Labout to consult with the BCC tepost within 18
months after the Act came into operation; this has not happened

5 Note that we recommend a guzranteed minimutn pay of 4 houss per day, regardless of actuz] hours worked,
51 This is the case in the domestic worket sector with a provision in Sectoral Determination 7 that ‘fa]n employer

may hot make any deduction from a domestic wotket’s pay except — [among others] ... deduction of not mote than
10% of the wage for a room ot other accommodation supplied to the domestic wotkes ...”
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Cutrently, the method for the calculation of remuneration and wages is provided in s 35 of the BCEA;
which specifically indicates that an employee’s wage is calculated by reference to the number of hours the
employee otdinatily works® (see annexure A for the application of this method to the NMW),

I addition, s 35(5) goes on o pravide that “The Minister may, by notice in the Gazette, after consuitation
with the [BCC] and Nedlac, determine whether a particular category of payment, whether in money or in
kind, fortms patt of an employee’s remuneration for the putpose of any calculation made in terms of this
Act; and that © the Minister may ... detexmine the value, or 2 formula for determining the value, of any
payment that forms part of remuneration; fand] ... place a maximum or minimum value on any payment
that forms patt of remuneration,

In this regard, in terms of categories of payment to be excluded from forming part of an employee’s
wages, thete is consensus in the WITTT that the following items {gazetted by the Minister) should not
form part of cmployees’ wages for the putposes of determining compliance with the NMW rule:ss

¢ ‘Any cash payment or payment in kind provided to enable the employee to work (for example,
equipment, tool or similas allowance or the provision of transpott or the payment for a transport
allowance to enable the employee to travel to and from work)

o A relocation allowance,

s Guatuitles (for example, tips received from customers) and pifts from the employer;

*  Shate incentve schemes; :

e Disctedionaty payments not related to an employee’s houss of work or petformance (for example, a
discretionaty profit-shating scheme);

o An entertaihment allowance;

*  An education or schooling allowance,

In addition, the labout constitnency at Nedlac proposes that the hasic wage shall not include the
following payments that a worket may be entitled to by law ot contract®* —

¢ Productivity and performance bonuses
¢  Apnual bonuses

528ection 35 provides furthet that — (2) Por the putposes of calculating the wage of an employee by time, an
employee is deemed ordinatily to work — () 45 hours in a week, unless the employee ordinarily wotks a lesser
number of houts in a week; {b) Nine houts in a day, ot seven and a half houts in the case of an employee who
wotks for mote than five days a week, or the number of houts that an employee works in a day in tesms of an
agreement [s 11]; and further that “an employee’s monthly remuneration or wage is four and one-thitd times the
employee’s weekly remuneration or wage, respectively.” An additional method is provided for in the event that an
employee’s remunetation fluctuates from period or petiod,

5% Sce p. B of the progress repott. ‘These ate the items Hsted in the Misistet’s notice of May 2003 (GG 24889),

5t In other words, these payments shall be made to the worker over and above payment of the NMW.
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s Ovettime payments
«  Shift or night work allowances
e An employer’s contributions to medical aid and tetirement fands

Are tips and commission included in the calculation of wages? And how should piecework be treated?

Tips® - As a wotking papet published by the ILO indicates “whether or not tips are included in the
minimum wage is crucial, especially for workers in hotels and testautants’ (ILO, 2014:22); that said,
vatying approaches have been obsetved. ‘Some countties, including Chile and Germany exclude tips and
gratuities from national minimum wage calculation. ... Other countties allow tips to be calculated
towards minimum wage compliance but legislate a “top-up” in instances whese total earnings do not
teach the minimum wage, one such example is France’ (NMW R1, 2015:8). The Panel endorses the
cattent position on tips in South Africa {Sectoral Determination 14: Hospirality Sectot) which is that ‘an
employer must pay an employee at Jeast the minimum wage, excluding any gratuity or tips’.

Commission®® - In terms of commission, ‘[{jn most countties, including Germany, Malaysia, Portugal
and the United Kingdom commissions are included in the celculations towatds the NMW, but if at the
end of the refetence petiod the total value of commissions falls below the NMW level, the employer must
top these up in oudet to meet the NMW?’ (NMW RI, 2015:8) Likewise, in South Africa, the Sectoral
Detesmination 14; Hospitality Sector provides that *... irrespective of the commissioned eatned; the
employer shall pay sach employee not less than the prescsibed minimum wage for the petiod wotked'.

Piecewosk - A number of countries have consideted the position of wotkets who are paid at a piece
rate; and some, such as, ‘Canada (New Brunswiclk), the Islamic Republic of Iran, Madagascat, Motocco,
and Malaysia stipulate that piecewotkers’ wages cannot be lower than the applicable minimum wage’
(ILO, 2014:81-2). Tn Malaysia, if the piecewotker wage at the end of the reference petiod is lowet than
the statutory minimuny, the employer must top it to meet the minimum wage’ (NMW RI, 2015:8). The
Panel tecommends that any atrangement included in respect of pieceworkers must ensure that ‘a worker
with average skills and notmal output [receives] 4 salaty at least equal to that of workets paid by time
performing similar wotk’ (ILO, 2014:82), )

5 “Tips are a type of productivity or performance pay paid by the customer rathet than the employer.” Policy Bref 1,
at p. 8.

5 Commissions ate incentive payments telated to the value ot volume of sales, profit matgin ot the oumbet ot
ordets submitted to and accepted by an employer,” Policy Brief 1, at p. 8.

51 Plecewortld is defined as ‘an employment arrangement whete wotkets are paid by the piece ot task completed,
rather than by the time wotked.” Policy Brief 1, at p. 8.

118




i1.2. A premium for part-time work?

The possibility of & premium for part-time work was raised in the Nedlac discussions: for example,
Sectoral Determination 9: Wholesale and Retail Sector provides that ‘[a] written apreement may ptovide
that an employee who wotks 27 houts or less per week is employed on the following terms and
conditions — (a) the employee is paid the relevant houtly wage rate .., plus 25% for any ordinary hours of
work worked by the employee’, It is worth noting also that ‘in Australia and Seychelles, a higher minitnum
wage has been inttoduced for casual workers’ (I1.O, 2014:81).

Part-time and casnal work are a commercial reality; these are employees that are likely to work pari-time
involuntarily, not out of choice, and are mote likely to be women, young (or eldetly) employees and
people with disabilities, and other vulnerable wotkets who will not have access to the benefits that are
available to full-time employees. Hence the atgument that workers employed on a casual or patt-time
basts shiould be compensated for the Joss of benefits/conditions of woik that they expetience as a result.
The ILO indicates that premiums up to 25% may be payable as compensation (Fagan ef 44, 2014:32),

Cutrently, the position in South Afica is that a patt-time®8 employee (eatning below the BCEA threshold)
must be treated on the whole no less favourable than a compatable full-time employee, and must also be
provided with compatable access to training and skills development.® The LRA requites ‘equal treatment’
{past-time / full-time) in so far as wages is concetned: and the question which arises in this regard is
whether, in so far as the NMW is concerned, the law should require the payment of a premivm to part-
time wotkers for compensation for 2 loss of benefits, and thus to comply with the “equal weatment
principle.

In this regard, the Panel noted the recent emphasis on the equal pay principle and the fact that our law
requires parity in conditions of work between past-time and full-ime wotlers, Our concern is that a
premium gate for part-time wotk may discourage employment, and discourage formalisation of informal
wotl, and have unintended negative consequences for part-time wotkers (who ate typically women and
othet vulnetable workets, although some may choose patt-time work for family reasons).

The Panel, therefote would not, at this stage, recommend that a preminm rate for part-dime work be
required and that emphasis rather be placed on the right to equal treatment {on all benefits, including
pay); however, The Panel does recommend that a premivm tate for part-time workerss! be 2 matter for
fusther batgaining between the social partnets through the ordinary channels.

58 Section 198C (1)(a) of the LRA defines 2 part-time employee as ‘an empleyee whe s remuneration wholly or
pattly by reference to the time that the employee wotks and who works less hours that a comparable full-time
employee.’

% Although employers with less than 1¢ employees, or that have been in operation for less than two years are
excluded from the operation of this provision,

69 This is custently the case in the wholesale and retail sectoral detetmination
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12, Appendix 2: ILO C131 - Minimum Wage Fixing
Convention, 1970 (No. 131)

Convention concerning Minitmum Wage Fixing, with Special Reference 1o Developing Countries (Hatry
into force: 29 Apr 1972) Adoption: Geneva, 54th TLC session (22 Jun 1970) - Status: Up-to-date
instrament (Technical Convention},

12.1. Preamble

The General Conference of the International Labour Qsganisation,

Having been conyened at Geneva by the Governing Bady of the International Labour Office, and having
met in its Fifty-fourth Session on 3 June 1970, and

Noting the terms of the Minimum Wage-Fixing Machinety Convention, 1928, and the Equal
Remunetation Convention, 1951, which have been widely tatified, as well as of the Minimum Wage
Fixing Machinety (Agticultuze) Convention, 1951, and

Consideting that these Convention have played 2 valuable part in protecting disadvantaged groups of
wage catnets, and

Consideting that the time has come to adopt a further instrument complementing these Conventions and
providing protection fot wage eatners against unduly low wages, which, while of general application, pays
special regard to the needs of developing countties, and

Having decided upon. the adoption of certain proposals with regatd to minimum wage fixing machinery
and related problems, with special reference to developing countries, which is the fifth item on the
agenda of the session, and

Having determined that these proposals shall take the fotm of an intetnational Convention,

adopts this twenty-second day of June of the yeat one thousand sine hundred and seventy the following
Convention, which may be cited as the Minimum Wage Fixing Convention, 1970:

12.2. Article 1

1. Fach Membet of the International Labour QOrganisation which satifies this Convention undertakes to
establish 2 system of minimum wages which covers all groups of wage eatness whose terms of
employment are such that coverage would be appropriate.

2. The competent authotity in each country shall, in agreement ot after full consultation with the
sepresentative organisations of employers and workets coscetned, where such exist, determine the groups
of wage earnets to be covered.

3, Bach Membet which ratifies this Conveation shall list in the fisst report on the application of the

Convention submitted under Article 22 of the Constitution of the International Labour Organisation any
gtoups of wage earners which may not have been covered in pusuance of this Atticle, giving the reasons

120




for not covering them, and shall state in subsequent reports the positions of its law and practice in respect
of the groups not covered, and the extent to which effect has been given of is proposed to be given to
the Convention in respect of such groups.

12.3. Atticle 2

1. Minimum wages shall have the force of law and shall not be subject to abatement, and failure to apply
them shall make the person ot petsons concerned liable to apptopriate penal or other sanctions.

2. Subject to the provisions of paragraph 1 of this Asticle, the freedom of collective bargaining shali be
fully respected.

12.4. Article 3

'The elements to be taken into consideration in determining the level of minimut wages shall, so far as
possible and appropriate in relation to national practice and conditions, include--

(a) the needs of wotkets and their families, taking into account the genetal level of wages in the country,
the cost of living, social security benefits, and the relative living standards of other social groups;

(b} economic factors, including the requirements of economic development, levels of productivity and the
desirability of attaining and maintaining a high level of employtment.

12,5, Article 4

1. Bach Member which ratifies this Convention shall create and/or maintain machinery adapted to
national conditions and requirements whereby minimum wages for groups of wage eatnets covered in
putsuance of Article 1 thereof can be fixed and adjusted from time to time,

2. Provision shall be made, in connection with the establishment, operation and modification of such
machinety, for full consultation with reptesentative organisations of employets and workers concerned

or, where no such otganisations exist, representatives of employets and workers concerned.

3, Whetever it is approptiate to the nature of the minimum wage fixing machinery, provision shall also be
made for the direct participation in its operation of--

(a) representatives of organisations of employers and workers concerned of, where no such organisations
exist, representatives of employers and workets concerned, on a basis of equality;

(b} persons having recognised competence for reptesenting the general interests of the countty and

appointed aftet full consultation with representative otganisations of employers and workers concerned,
whete such otganisations exist and such consultation is in accotdance with national law or practice.

12.6. Article 5

Appropriate measures, such as adequate inspection reinforced by othet necessary measures, shall be taken
to ensute the effective application of all provisions telating to minimum wages,
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12.7. Article 6
This Convention shall not be regarded as revising any existing Convention.

12.8. Atticle 7

The formal ratifications of this Convention shall be communicated to the Diractor-General of the Iniermnational
Labour Office for registration.

12.9. Axticle 8

1, This Convention shall be binding only upon those Membess of the International Labour Organisation
whose tatifications have been registered with the Director-General.

2. Tt shall come into force twelve months after the date on which the ratifications of two Members have
been registered with the Digector-General.

3, Theteafter, this Convention shall come into force for any Member twelve months after the date op
which its ratification has been registered,

12.10.  Article 9

1. A Metnber which has ratified this Convention may denounce it after the expiration of ten years from
the date on which the Convention first comes into force, by an act commmunicated to the Ditector-
General of the International Tabout Office fot registration. Such denunciation shall not take effect until
one year after the date on which it is registered.

2. Each Member which has eatified this Convention and which does not, within the year following the
expiration of the period of ten years mentioned in the preceding paragraph, exercise the right of
denunciation provided for in this Article, will be bound for anothet period of ten years and, thereafter,
may denounce this Convention at the expiration of each period of ten years under the terms provided fog
in this Atticle,

1211, Article 10

1. The Ditector-General of fhie International Tabour Office shall notify all Members of the International
Labour Otganisation of the registration of #ll tatifications and deaunciations communicated to him by the
Membess of the Otganisation.

2. When notifying the Members of the Organisation of the tegistration of the second tatification

communicated to him, the Ditector-General shall draw the attention of the Members of the Organisation
to the date upon which the Convention will come into force.

12.12,  Article 11

The Director-Genesal of the International Labour Office shall communicate to the Sectetaty-General of
the United Nations for segisttation in accordance with Article 102 of the Charter of the United Nations
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full pasticulars of all ratifications and acts of denuncladon registered by him in accordance with the
provisions of the preceding Articles,

12,13, Article 12

At such times as it may consider necessary the Governing Body of the Intefnational Labour Office shall
presefit to the General Conference a repost on the working of this Convention and shall examine the
desirability of placing on the agenda of the Conference the question of its revision in whole or in part.

12.14.  Article 13

1. Should the Conference adopt 2 new Convention revising this Convention in whole or in part, then,
anless the new Convention otherwise provides:

(a) the rarification by 4 Member of the new revising Convention shall ipso jure involve the immediate
denunciation of this Convention, notwithstanding the provisions of Artcle 9 above, if and when the new

tevising Convention shall have come into force;

(b} as from the date when the new tevising Convention comes into fotee this Convention shall cease to
be open to ratification by the Membeys,

2. This Convention shall in any case temain in force in its actual form and content for those Mambets
which have ratified it but have not ratified the revising Convention,

12,15, Article 14

The English and French versions of the text of this Convention are equally authoritative.

123




13. Appendix 3: ILO R135 - Minimum Wage Fixing
Recommendation, 1970 (No. 135)

Recominendation concerning Minimum Wage Fixing, with Special Reference to Developing Counttics.
Adoption: Geneva, 54th ILC session (22 Jun 1970) - Stamus: Up-to-date instrument.

13.1. Preamble

The General Conference of the International Labour Organisation,

Having been convened at Geneva by the Governing Body of the International Tabour Office, and having
met in its Fifty-foutth Session on 3 June 1970, and

Noting the terms of the Minjmum Wage-Fixing Machinety Recommendation, 1928, the Minimum Wage
Fixing Machinery (Agriculture) Recommendation, 1951, and the Equal Remuneration Recommendation,
1951, which contain valuable guidelines for minimum wage fizing bodies, and

Considering that expetience in mote tecent years has emphasised the importance of certain additional
considerations telating to minimum wage fixing, including that of adopting criteria which will make
systems of minimum wages both an effective instrument of social protection and an clement in the

strategy of economic and social development, and

Consideting that minimum wage fixing should in no way opetate to the prejudice of the exercise and
gtowth of free collective batgaining as 2 means of fixing wages higher than the minimum, and

Having decided upon the adoption of cettain ptoposals with vegard to minimum wage fixing machinery
and related problems, with special reference to developing countries, which is the fifth item on the
agenda of the session, and

Having determined that these proposals shall take the form of 2 Recomimendation,

adopts this twenty-second day of June of the year one thousand nine hundred and seventy, the following
Recommendation, which may be cited as the Minimum Wage Fixing Recommendation, 1970;

13.2. 1. Purpose of Minimum Wage Fixing

1. Minimum wage fixing should constitute one element in a policy designed to ovetcome poverty and to
ensure the satisfaction of the needs of all wotkess and their families,

2. The fundamental purpose of minimum wage fixing should be to give wage earners necessaty sociak
protection as regards minimum permissible levels of wages.

13.3. 11. Criteria for Determining the Level of Minimum Wages

3. In detetmining the level of minimum wages, account should be taken of the following criteria, amongst
others;
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{2) the needs of wotkess and theit families;

(b) the genetal level of wages in the country;

{c) the cost of Hving and changes therein;

(d) social security benefits;

(&) the relative living standards of other social groups;

() economic factors, including the requitements of economic developtent, levels of productivity
and the desirability of attzining and maintaining 2 high level of employment,

13.4. III. Coverage of the Minimum Wage Fixing System

4, The pumber and groups of wage carners who ate not covered in pursuance of Acticle 1 of the
Minimum Wage Fixing Convention, 1970, should be kept to a minimum.

5

(1) The system of minimum wages may be applied to the wage éasticrs covered in pursuance of Article 1
of the Convention either by fixing a single minimum wage of general application ot by fixing a seties of
minimum wages applying to patticular groups of wotkets,

{2} A system based on 2 single minimam wage--

(a) need not be incompatible with the fixing of different rates of minimum wages in different
regions or zones with a view to allowing for differences in costs of living;

(b) should not impair the effects of decisions, past or future, fixing minimum wages higher than
the general minimum for pacticular groups of wotkets,

13.5. IV. Minimum Wage Fixing Machinery

6. The minimum wage fixing machinery provided fos in Atticle 4 of the Convention may take a variety of
forms, such as the fixing of miniraum wages by-

(a) statute;

(b) decisions of the competent authotity, with or without formal provision for taking account of
recommendations from other bodies;

{c} decisions of wages boatds ot councils;

(d) industeial or labour courts ot tribunals; or

(e} giving the force of law to provisions of collective agreements.

7. The consultation provided for in paragraph 2 of Article 4 of the Convention should include, in
particulat, consuitation in regard to the following matters:

() the selection and application of the ctiteria for determining the level of minimum wages;

(b} the rate or rates of minimutn wages to be fixed;

(¢) the adjustment from time to time of the ratc of rates of minimum wages;

(d) problems encountered in the enforcement of minimum wage legislation;

(e) the collection of data and the carrying out of studies for the information of minimum wage

fixing authosities.
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8. In countries in which bodies have heen set up which advise the competent authotity on minimum wage
questions, or to which the government has delegated responsibility for minimum wage decisions, the
participation in the opetation of minimum wage fixing machinery seferred to in paragraph 3 of Article 4
of the Convention should include membership of such bodies.

9, The persons representing the general interests of the country whose participation in the opetation of
minimum wage fixing machinery is provided for in Asticle 4, parageaph 3, subparagraph (b), of the
Convention should be suitably qualified independent persons who may, where appropsiate, be public
officials with responsibilities in the areas of industrial telations or econotnic and social planning or policy-
making.

10. To the extent possible in natlonal citcumstances, sufficient resources should be devoted to the
collection of statistics and other data needed for analytical studies of the relevant economic factots,
patticularly those mentioned in Paragraph 3 of this Recommendation, and their probable evolution.

13.6. V. Adjustment of Minimum Wages

11. Minimum wage rates should be adjusted from time to time to take account of changes in the cost of
living 2nd other economic conditions.

12, To this end a review might be carried out of minimum wage rates in relation to the cost of living and
other economic conditions either at regulat intervals ox whenevet such a review is considered appropriate
in the light of vatiations in a cost-of-living index.

13,
(1) In otder to assist in the application of Paragraph 11 of this Recommendation, periodical
surveys of national economic conditioas, including trends in income per lead, in productivity
and in employment, unemployment and underemployment, should be made to the extent that
national tesoutces peinit,
(2) The frequency of such sutveys should be determined in the light of national conditions,

13.7. V1. Enforcement

14, Measures to ensute the effective application of all provisions relating to minimum wages, as provided
for in Article 5 of the Convention, should include the following:

(a) artangements for giving publicity to minimum wage provisions in langunages or dialects
undesstood by workers who need protection, adapted whete necessary to the needs of illirerate
persons;

(h) the employment of a sufficient number of adequately trained inspectots equipped with the
powets and facilities necessaty to carry out their duties;

() adequate penalties for infringement of the provisions relating to minimum wages;

(d) simplification of legal provisions and procedutes, and other approptiate means of enabling
wotkers effectively to exercise their tights under minimum wage provisions, including the tight to
recovet amounts by which they may have been underpeld;

{€) the association of employers’ and workers' otganisations in efforts to protect worlers against
abuses;

(f) adequate protection of wotkets against victimisation.
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14, Appendix 4 ILO C026 - Minimum Wage-Fixing Machinety
‘Convention, 1928 (No. 20)

Convention concerning the Creation of Minimum Wage-Fixing Machinery (Entty into force: 14 Jun
1930) Adoption: Geneva, 11st ILC session (16 Jun 1928) - Status: Instroment with intetim status
(Technical Convention).

14.1, Preamble

The General Conference of the Intethational Labour Organisation,

Having been convened at Geneva by the Governing Body of the Intethational Labour Office, and having
met in its Bleventh Session on 30 May 1928, and

Having decided upon the adoption of certain proposals with regard to minitmum wage-fixing machinety,
which is the fitst item on the agenda of the Session, and

Having determined that these proposals should take the form of an intetnational Convention,

adopts this sixteenth day of June of the year one thousand nine hundred and twenty-cight the following
Convention, which may be cited as the Minimum Wage-Fixing Machinery Convention, 1928, for
ratification by the Members of the Intetnational Labour Organisation in accordance with the provisions
of the Constitution of the Intetnational Labour Organisation:

14.2. Article 1

1. Each Member of the International Labout Otganisation which tatifies this Convention undertakes to
create of maintain machinery wheteby minimum rates of wages can be fixed for workers employed in
certain of the trades or parts of trades (and in pardeular in home working trades) in which no
asrangements exist for the effective regulation of wages by collective agreement ot otherwise and wages
are exceptionally low,

2. Yor the purpose of this Convention, the tetin frades includes menufacrure and cotnmerce.

14.3. Article 2

Each Member which ratifies this Convention shall be ftee to decide, after consultation with the
organisations, if any, of workers and employets in the trade or part of trade concerned, in which trades ot
parts of trades, and in patticular in which home wotldng trades ot paits of such trades, the minimum
wage-fixing machinery referred to in Article 1 shall be applied.

14.4, Axticle 3

1. Bach Member which ratifies this Convention shall be free to decide the nature and form of the
minimum wage-fixing machinery, and the methods to be followed in its operation:
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2. Provided that--

(1) before the machinery is applied in 2 trade or part of ttade, representatives of the employers and
wotkers concetned, including representatives of thejr respective organisations, if any, shall be consulted
as well as any other petsons, being specially qualified for the purpose by their trade ot functions, whom
the competent authotity deems it expedient to consuls;

(2) the employets and woskers concerned shall be associated in the operation of the machinety, in such
smaaner and to such extent, but in any case in equal numbers and on equal tettns, as may be determined
by national laws or regulations;

(3) minimum zates of wages which have been fixed shall be binding on the employets and wotlers
concerned so s not to be subject to abatement by them by individual agreement, nor, except with general
ot patticular authorisation of the competent authotity, by collective agreement.

14.5. Article 4

1. Each Member which satifies this Convention shall take the necessary measures, by way of a system of
supetvision and sanctions, to ensute that the employers and wotkers concerned ate informed of the
minimum rates of wages in force and that wages ate not paid at less than thesc rates in cases whete they
age applicable,

2. A worket to whom the minimum tates are applicable and who has been paid wages at less than these
tates shall be entitled to recover, by judicial or other legalised proceedings, the amount by which he has
been underpaid, subject to such limitation of time as may be determined by national laws ot regulations.

14.6. Article 5

Each Member which ratifies this Convention shall communicate annually to the International Labour
Office a general statement giving a list of the trades of parts of trades in which the minimum wage-fixing
machinery has been applied, indicating the trethods as well as the tesults of the application of the
machinery and, io summary form, the dpproximate numbers of workers covered, the minimum rates of
wages fixed, and the more important of the other conditions, if any, established relevant to the minimum
rates.

14.7. Atrticle 6
The formal ratifications of this Convention under the conditions set forth in the Constitution of the

International Labour Organisation shall be communicated to the Directos-Genetal of the International
Labour Office for tegistration,

14.8. Article 7

1. This Convention shail be binding only upon those Membess whose ratifications have been registered
with the International Labour Office,
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1

2. 1t shall come into fotce twelve months after the date on which the ratifications of two Members of the
Intetnational Tabour Organisation have been registered with the Director-General,

3, Thereafter, this Convention shall come into force for any Member. twelve months after the date on
which its ratification has be registered.

14.9. Article 8

As soon as the ratifications of two Membess of the Interpational Labour Organisation have been
registered with the International Labour Office, the Director-General of the International Labout Office
shall so notify all the Members of the International Labout Organisasion. He shall likewise aofify them of
the registeation of the ratifications which may be communicated subsequently by other Members of the
Organisation,

1410. Article 9

1. A Member which has ratificd this Convention may denounce it aftet the expiration of ten years from
the date on which the Convention first comes into force, by an act communicated to the Director-
General of the International Tabout Office for registration, Such denunciation shall not take effect until
one year after the date on which it is registered with the International Labout Office.

2. Bach Member which has ratified this Convention and which does not, within the yeat following the
expitation of the period of ten yeats mentioned in the preceding paragraph, exercise the right of
denunciation provided for in this Article, will be bound for another period of five yeats and, thereafter,

may denounce this Convention at the expiration of each period of five years under the terms provided for
in this Asticle.

14.11,  Article 10
At such times as it may consider necessary the Governing Body of the International Labour Office shall

present to the General Conference a report on the working of this Convention and shall examine the
desjrability of placing on the agenda of the Confetence the question of its revision in whole of in part.

1412, Article 11

The French and English texts of this Convention shall both be authentic.
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